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indépendance et adresser des signaux forts et rassurants aux
victimes en premier lieu et au peuple en général.

En quatrieme lieu, UInstance devrait coopérer et coordonner
avec tous les intervenants publics et privés et adopter la
politique de la porte ouverte et de la main tendue

Enfin, la société civile doit demeurer vigilante et rester un
acteur principal dans le processus de justice transitionnelle.



Conclusion

Si lon s'interroge sur les garanties pour un processus de justice
transitionnelle «viable », il convient de faire le bilan de la deuxiéme
période de transition, qui demeure trés mitigé en la matiére :

A lactif de ce processus figure l'adoption d'une nouvelle Constitution,
d'une loi globale sur la justice transitionnelle, ainsi que la mise en place
(en cours) d'une Instance « Vérité et dignité » et l'existence d’une société
civile active et vigilante bien qu'essoufflée par les multiples combats
qu’elle meéne...

Cependant, le passif de cette période est lourd : aucun programme de
réforme de UAdministration, plus encore un recrutement massif et des
nominations politisées aux postes clés de lAdministration, des jugements
rendus dans les affaires des « martyrs et des blessés de la Révolution »
trés critiqués et décevants pour les familles et surtout aucune volonté
claire et ferme pour établir la Vérité des violations des droits de 'lHommes
durant la période de la dictature et de transition.

Aujourd’hui, une Instance « Vérité et Dignité » chargée d’accomplir
une mission délicate va bientot voir le jour et compte tenu de sa lourde
responsabilité, ses détracteurs ne manquent pas. Pourtant, il vaudrait
mieux réunir les facteurs de sa réussite, méme si la tache est loin d’étre
aisée.

e En premier lieu, il serait pertinent de mettre un terme a
tout processus de compensation parallele [(nominations,
indemnisations arbitraires).

e |l faudrait ensuite doter llnstance de tous les moyens
nécessaires a son bon fonctionnement (ressources humaines,
matérielles, financiéres).

e En troisieme lieu, Ulnstance elle-méme devrait imposer son



c) La possibilité de chevauchement des structures de la justice

transitionnelle

La possibilité de simultanéité des travaux de linstance Vérité et Dignité
et des chambres spécialisées peut poser des problemes, notamment en
labsence d’une clarification des rapports entre ces deux structures, ainsi
qu’a U'égard d'autres intervenants.



a la migration forcée pour des raisons politiques ». Cette définition large
risque d'entrainer l'encombrement de llnstance par des dizaines de
milliers de dossiers, rendant sa tache tres délicate pour déterminer les
éléments composant les crimes de l'article 8 et notamment la falsification
des élections, la migration forcée pour des raisons politiques ...

- La notion des auteurs de violation des droits de lHomme : la loi a

adopté une définition large englobant les organes de l'Etat ou des groupes
ou individus ayant agi en son nom ou sous sa protection, et ce, méme
s'ils n"avaient ni la qualité ni les prérogatives leur permettant d’agir. Elle
comprend également les groupes organisés. Cet élargissement, bien
qu’important, aura aussi d'importants effets sur les poursuites pénales et

les indemnisations.

6.2.2 | Des questions qui pourraient freiner l'autonomie
des structures de la justice transitionnelle

La loi a exigé a plusieurs niveaux lindépendance, la neutralité et
Uimpartialité des membres des instances chargées de veiller au bon

déroulement du processus de la justice transitionnelle.

a) Des controverses a propos l'indépendance de l'lnstance
vérité et dignité

On remarque que la loi a prévu la création « d'une commission spéciale

au sein de UAssemblée nationale constituante présidée par le Président
de UAssemblée ou par lun des vices présidents. Elle est chargée du
dépouillement des dossiers des candidatures et de la recherche d'un
consensus autour des membres de llnstance». Ceci peut affecter
lindépendance des membres de linstance, vu la possibilité de tomber

dans la politisation des choix.

b) La création des chambres spécialisées

Il est prévu la création par décret de chambres spécialisées au sein
des tribunaux de premiére instance siégeant auprés des cours d'appel,
composées de juges choisis parmi « ceux qui n‘ont pas pris part a des
proces politiques », appelés a recevoir une formation spécifique en matiere
de justice transitionnelle. Or, la notion de «juges n'ayant pas participé
a des procés politiques » est trés ambigué et pourrait entrainer des
conséquences graves sur le choix des juges membres de ces chambres

spécialisées.



Elle peut recourir a lassistance des agents de la force publique pour
U'exécution de ses missions d'investigation, d'instruction et de protection
(article 40).

d) Des prérogatives « judiciaires »

Linstance dispose de la prérogative d'instruction de toutes les violations
relevant des dispositions de loi, et ce, par tous les moyens et mécanismes
qu’elle juge nécessaires, tout en garantissant les droits de la défense.

Ces larges prérogatives sont renforcées par la disposition de la loi selon
laquelle linstance a le droit de « recourir a toute mesure ou mécanisme

pouvant l'aider a dévoiler la vérité » (article 40).

6.2 | Les lacunes de la loi

Les lacunes de la loi sont dues a plusieurs considérations parmi
lesquelles principalement la volonté de rédiger une loi qui englobe tous les
éléments de la justice transitionnelle, ce qui a créé un déséquilibre entre
les principes généraux et les détails de la justice transitionnelle.

Elles sont également dues a la volonté de disposer d'une loi capable de
résoudre « tous » les problemes liés a la justice transitionnelle ; ce qui est
relativement peu réaliste.

Ces lacunes trouvent aussi leur origine dans la volonté de résoudre les
problémes des hommes d'affaires accusés de tirer profit du régime déchu ;
ainsi que dans la politisation continue du projet de loi.

6.2.1 | Ladoption de notions larges, pouvant freiner le tra-
vail des intervenants

Parmi ces notions :

- La notion de victime : ladoption d'une définition large de la notion de
victime par larticle 10 risque d'accroitre le nombre des dossiers et de
poser des problémes d’'indemnisation adéquate.

- La notion de violation : la loi définit la violation comme « toute atteinte

grave ou systématique aux droits de lHomme » et cite également les
« atteintes graves aux droits de 'Homme au sens des conventions
internationales ratifiées et des dispositions de la présente loi ». Or, l'article
8 a également rajouté « les violations liées a la fraude électorale et la
corruption financiere, le détournement des deniers publics et la contrainte



a) La nature de Uinstance : une instance indépendante !

La loi prévoit qu’il s'agit d'une instance dotée de la personnalité morale
et de l'autonomie financiére et administrative (article 16). Ainsi, larticle
38 insiste sur le fait que linstance exerce ses missions et attributions en
toute neutralité et indépendance et que nul n'a le droit d'intervenir dans
les activités de Uinstance ou d'influencer ses décisions.

Toutefois, cette autonomie nécessite la mise en place de mesures et
garanties nécessaires au bon déroulement du travail.

b) De larges attributions

La loi prévoit un ensemble d'attributions accordées a linstance, qui
peuvent étre classées en attributions exclusives de l'instance et attributions
partagées avec les instances judiciaires.

- Les prérogatives exclusives de linstance concernent principalement la
révélation de la vérité, lindemnisation et la réparation.

Il appartient également a linstance de présenter toutes les mesures,
recommandations et propositions qu’elle juge nécessaires.

- Les prérogatives partagées avec la justice: linstance transmet les
dossiers dans lesquels sont prouvées des atteintes graves aux droits de
'Homme au ministére Public (article 42). Toutefois, en matiére d'arbitrage,
c'est la Commission d'Arbitrage et de réconciliation créée au sein de
lUInstance (article 45) qui est chargée d'examiner et de statuer sur les
dossiers de violations conformément aux conditions prévues par larticle
46.

c) D importantes prérogatives

- Des prérogatives de police judiciaire

Linstance dispose de larges prérogatives en matiére d’instruction des
dossiers et a notamment le droit d’accéder aux archives publiques ou
privées, nonobstant toutes les interdictions prévues par la législation en
vigueur.

Ainsi, linstance dispose des mémes prérogatives que celles de la police
judiciaire en la matiéere. Elle dispose des prérogatives de réalisation de
constats dans les locaux publics et privés, de mise en ceuvre des opérations
de perquisition et de saisie de documents, de meubles et d'instruments
utilisés ayant un lien avec les violations et doit établir des procés-verbaux
y afférents.



Les dispositions de la loi sont explicitement fondées sur Uuniversalité
des droits de 'Homme et ceci peut étre apprécié aussi bien a travers
Uadoption d'une définition globale reconnue par le droit international
qu’a travers Uadoption de définitions internationalement reconnues de
certains crimes. Dans le méme cadre, le soulignement de la spécificité
des femmes, des enfants, des personnes handicapées et des catégories
vulnérables lors de l'établissement de la vérité ou de lindemnisation,

témoigne aussi de cette référence a l'universalité des droits de lHomme.

c) Une reconnaissance des principes de la justice transitionnelle

La loi est fondée sur les principes fondamentaux de la justice
transitionnelle et ceci en considérant que « L’ établissement de la
vérité concernant les violations est un droit garanti par la loi pour tous
les citoyens » (article 2], que « La préservation de la mémoire nationale
est un droit garanti a toutes les générations successives de tunisiennes
et de tunisiens » (article 5) et que « La réparation du préjudice subi par
les victimes des violations est un droit garanti par la loi » (article 11 ;
ainsi que sur lobligation générale de U'Etat de préserver la mémoire
nationale (article 5), de réparer les préjudices (article 11), de procurer
une assistance immédiate et une indemnisation provisoire a ceux qui en
ont besoin parmi les victimes (article 12] et de prendre en charge des
frais de justice (article 13).

d) Un champ d’application s’étendant a tous les éléments de la justice

transitionnelle

Le champ d’application de la loi s"étend a tous les éléments de la justice
transitionnelle, parmi lesquels notamment l'établissement de la vérité,
la préservation de la mémoire, les poursuites et la responsabilisation,
ainsi que lindemnisation, la réforme des institutions et la réconciliation.

6.1.2 | La mise en place d’une structure ayant des compé
tences globales

Le deuxieme titre de la loi a été consacré a l'lnstance Vérité et Dignité
(articles 16 a 70), qui constitue la structure chargée de veiller au bon
déroulement du processus en tant qu’intervenant principal, a c6té d’autres
intervenants.

La loi a déterminé la nature de linstance (a), son role (b} et ses
prérogatives.



La session d’approbation de la loi

Dés que lAssemblée nationale constituante a commencé a examiner
le projet de loi, le 10 mai 2013, la Commission de législation générale
et la Commission des droits et libertés, ainsi que la Commission « des
martyrs et des blessés de la Révolution » ont commencé la discussion du
projet avec les membres de la commission technique et avec des experts
nationaux et internationaux.

Le 14 décembre 2013, la discussion du projet en session pléniere a
commencé. Il n'a pas fait l'objet d'un consensus des membres de IANC
mais a néanmoins été approuvé.

6 | L adoption de la loi relative a la Justice transitionnelle

La loi relative a la justice transitionnelle comporte un ensemble de
points fort (1) ; néanmoins atténués par un ensemble de carences (2] qui

pourraient constituer des freins a sa mise en ceuvre.

6.1 | Plusieurs points forts

La loi organique n° 2013-53 du 24 décembre 2013 relative a Uinstauration
de la justice transitionnelle et a son organisation comporte 70 articles
instituant une approche intégrale de la justice transitionnelle (1) et créant
une structure chargée de veiller a la réalisation d'une grande partie du

processus (2).

6.1.1 | Linstitution d’'une approche intégrale
de la justice transitionnelle

La loi institue lapproche globale de la justice transitionnelle en la
définissant (a), en déterminant ses fondements (b), ses principes (c) et son
champ d’application (d).

a) Une définition compatible avec les standards internationaux

En optant pour la définition de la justice transitionnelle prévue par son
article 1er, la loi n°2013-53 a adopté la définition internationalement
reconnue et approuvé par le Secrétaire général des Nations Unies en

2004.

b) Une reconnaissance claire de L' universalité des droits de lHomme




organisé des sessions de dialogue dans les différentes régions de la
république sous la supervision de la commission technique afin de saisir
les attentes des intervenants en matiére de justice transitionnelle. On a
procédé ainsi a rédiger des rapports sur le contenu de ces discussions, ce
qui a constitué le noyau du rapport final.

5.1.2 | Elaboration du projet de loi organique relatif a
la justice transitionnelle

L'élaboration du projet de loi organique sur la justice transitionnelle n'a
pas été une tache facile, vu notamment le chevauchement entre la justice
transitionnelle et la justice ordinaire.

Face a la multiplicité des attentes, la commission a consacré un titre
de la loi aux principes généraux de la justice transitionnelle, en tant que
référence a respecter par tout texte postérieur et un deuxiéme titre a
Uorganisation de linstance Vérité.

La commission s’est également inspirée des expériences comparées
en matiére de justice transitionnelle et a également eu recours aux
compétences internationales en matiere d'élaboration des lois.

Le projet a été présenté au ministre chargé des droits de lHomme et de la
Justice Transitionnelle le Ter novembre 2012, qui l'a présenté a au Chef du
gouvernement et aux autres ministeres pour qu'il soit discuté en Conseil
des ministres et recueille les observations des différents départements.

Dans un second temps, le projet a été modifié et la deuxieme version
a été présentée au Président de lAssemblée nationale constituante le 22

janvier 2013.

Le rapport du Rapporteur spécial sur la promotion de la vérité, de la

justice, de la réparation et des garanties de non-répétition a propos du

processus de la justice transitionnelle

Sur invitation du gouvernement tunisien, le Rapporteur spécial sur la
promotion de la vérité, de la justice, de la réparation et des garanties de
non-répétition, Pablo de Greiff, a effectué une visite officielle en Tunisie en
novembre 2012. Il a mentionné la singularité de l'expérience tunisienne
et a également souligné les points qui ont perturbé le processus de la
justice transitionnelle, tout en apportant certaines propositions en guise

de solutions en la matiére.



rapport final retracant les résultats du dialogue et 'élaboration du projet
de loi organique sur la justice transitionnelle.

5.1.1 | Lorganisation et la supervision du dialogue
national

Le lancement du dialogue national avait pour objectif principal la mise
en ceuvre du débat pour atteindre un consensus a propos la méthode
adéquate pour garantir la réussite du processus de justice transitionnelle.

Dans ce cadre, le dialogue national a été ouvert a toutes les composantes
de la société civile et politique et devant les victimes et leurs représentants.

Dans un premier temps, on a rassemblé le plus grand nombre d’avis et
les organiser afin de formuler une conception générale du projet de loi
relative a la justice transitionnelle pour arriver dans un second temps a
une conception consensuelle, finissant par la formulation d'un projet de
loi.

- La création de commissions régionales

La commission nationale a créé des commissions qui supervisaient
le dialogue dans les régions, tout en gardant la méme méthodologie de
travail adoptée lors des sessions nationales.

- Les sessions de dialogue national

Avant le lancement du dialogue national dans les régions, la commission
technique a organisé un ensemble de sessions de dialogue sur le plan
national, avec les partis politiques, les organisations nationales et les
instances syndicales ainsi que les associations des droits de 'Homme,
les associations des victimes et un séminaire avec les professionnels des

archives.

- les campagnes de sensibilisation

Dans le cadre de lasensibilisation et de lavulgarisation de ses attributions,
la commission technique a organisé un ensemble de conférences de
presse, a coté de la publication des spots médiatiques de sensibilisation
relatives aux mécanismes de la justice transitionnelle.

- Les sessions de dialogue régional

Dans le cadre du dialogue régional, les commissions régionales ont



poursuivre le processus de la justice transitionnelle et ont créé dans ce
cadre des instances pour la lutte contre la corruption et la supervision de
la justice judiciaire, ou encore la lutte et 'enquéte a propos des crimes et
violations des droits de 'Homme.

Ce choix ne s'est pas limité a la question de la justice transitionnelle,
mais une instance indépendante pour organiser les élections (ISIE] et une
haute autorité indépendante de la communication audiovisuelle (HAICA)
ont également été créées.

5 | Une approche participative du processus d’élaboration de
la loi relative a la justice transitionnelle

Aprés le 14 janvier 2011, plusieurs associations actives dans le domaine
de la justice transitionnelle se sont constituées et sont devenues un
élément fondamental du processus d’'élaboration du projet de loi sur la
justice transitionnelle. Cette approche a été renforcée apres la création
du ministére chargé de la Justice Transitionnelle (ministére des droits de
Homme et de Justice Transitionnelle), qui a lancé Uinitiative d’organiser
la Conférence du dialogue national sur la justice transitionnelle le 14 avril
2012.

Une journée ouverte avec les associations a également été organisée le
28 avril 2012 et s’est achevée par la formulation d'une recommandation
visant a créer une Commissions nationale chargée de superviser le
dialogue national sur la justice transitionnelle (1] dont les attributions
devaient prendre fin avec la présentation d'un projet de loi sur la justice
transitionnelle au ministre chargé de la justice transitionnelle (2).

5.1 | La création de la Commission technique chargée de
superviser le dialogue national sur la justice transitionnelle

La Commission technique chargée de superviser le dialogue national sur
la justice transitionnelle a été créée par un arrété du ministre chargé des
droits de lHomme et de la justice transitionnelle. Elle a été logistiquement
et techniquement assistée par plusieurs organisations et experts
internationaux en matiére de justice transitionnelle (PNUD, HCDH et ICTJ).

Les attributions de la Commission consistaient principalement a
organiser le dialogue national sur la justice transitionnelle et a élaborer le



4| Laréforme des institutions

Apres les élections du 23 octobre 2011, on s’est trouvé face a un ensemble
de défis concernant a la fois les institutions qui ont survécu a la dictature et
ont continué a exister a 'échelon central et décentralisé et les institutions
créées au cours de la premiere étape de la période de transition.

A Uéchelon central, le décret n°2011-4796 du 29 décembre 2011 et le
décret n°® 2013-1372 du 15 mars 2013 portant nomination des membres
du gouvernement ont maintenu les ministeres de souveraineté et sous le
gouvernement précédent, les réformes institutionnelles se sont limitées
a des réformes d’ordre social qui n'intéressent pas directement le public.

De plus, les réformes institutionnelles ont été freinées par labsence
de coordination entre le gouvernement issu de UAssemblée Nationale
Constituante et les efforts de réforme du gouvernement précédent ; ainsi
que par le recrutement anarchique dans le secteur public.

Avec la montée du danger terroriste, les réformes institutionnelles se
trouvent menacées du fait de l'absence d'un cadre sécuritaire adéquat ;
d’ou le caractére impératif de réformer linstitution militaire a travers la
formation et la mise a niveau des méthodes de travail, mais ce processus
est suspendu pour le moment.

Sur le plan décentralisé, le gouvernement a adopté un ensemble de
mesures administratives immédiates, ainsi que des mesures prospectives
qui ont été renforcées par la nouvelle Constitution, notamment au niveau
de ses dispositions consacrant une décentralisation effective a travers la
reconnaissance du principe de la libre administration.

Toutefois, on assiste toujours a l'absence de continuité et de coordination
entre les différents gouvernements successifs en la matiere.

Concernant l'état des lieux des institutions nouvellement créées pendant
la période transitoire, qu'il s'agisse d’institutions ministérielles ou autres,
on constate que ces derniéres ne contribuent pas a la mise en ceuvre d'une
réforme institutionnelle, vu la lenteur de la mise en application des textes
les créant, la lenteur de la nomination de leurs membres ou l'ambiguité de
leurs prérogatives...

Aprés les élections du 23 octobre 2011, les gouvernements successifs
ont continué a créer des instances administratives indépendantes afin de



Labsence d'un programme complet d’'indemnisation se manifeste au
niveau de la définition des victimes, de la marginalisation des mesures
symboliques de réparation, des mesures d'indemnisation matérielle et de
la position du juge.

Au niveau de la définition des victimes, limprovisation qui caractérise
cet élément se manifeste notamment a travers la modification de cette
définition au niveau du décret-loi n°2011-97 du 24 octobre 2011, portant
indemnisation des martyrs et blessés de la révolution du 14 janvier 2011.

Au niveau de la marginalisation des mesures symboliques de réparation,
lensemble des mesures prévues par le décret -loi n°2011-97 du 24 octobre
2011 (notamment articles 1 a 5) demeure sans application effective.

Concernant les mesures d'indemnisation matérielle, limprovisation se
manifeste au niveau des parties intervenant en la matiere, des parties
bénéficiaires de cette indemnisation et de la méthode de calcul. Cette
improvisation se manifeste également au niveau du recours au recrutement
dans le secteur public comme mesure d'indemnisation ; ce qui a eu un
impact négatif et a participé aux problemes de 'administration tunisienne.

Lapproche du juge de la réparation et de lindemnisation s’est également
caractérisée par limprovisation et ceci se manifeste notamment a travers
le transfert de plus de 182 dossiers de proces contre le Président déchu de
la justice juridictionnelle vers la justice militaire qui a pris des décisions
décevantes, voire choquantes pour les victimes et leurs familles.

A coté de Uimprovisation, Uélément de réparation et d'indemnisation dans
le cadre de la justice transitionnelle a été marqué par la prééminence du
caractéere politique.

Cette politisation peut notamment étre appréciée a travers la réaction du
pouvoir face aux dossiers des martyrs et blessés de Uappareil sécuritaire
et de larmée par rapport a la réaction pour ce qui est des dossiers de
martyrs et blessés de la Révolution du 14 janvier 2011.

Cette politisation se manifeste également a travers le traitement
prioritaire des prisonniers politiques du régime déchu et bénéficiaires de
lamnistie générale, dont la plupart appartiennent aux partis politiques au
pouvoir, par rapport aux autres victimes.



2.2 | Les procés des martyrs et des blessés de la
Révolution :

Limprovisation en matiere de justice transitionnelle se manifeste
notamment a travers le transfert de plus de 182 dossiers de procés contre
le Président déchu de la justice judiciaire vers la justice militaire, dont la
célebre affaire de « Bardket Sahel » relative aux militaires accusés d’avoir
comploté contre le régime en 1991.

Concernant les procés des martyrs et blessés de la Révolution, la
méthodologie de responsabilisation des auteurs présumés a été également
marquée par limprovisation, ce qui risque d’avoir un impact négatif sur la
recherche de la vérité. En effet, on trouve dans certains cas des proces
relatifs a un seul martyr et dans d’autres cas des procés qui réunissent
plusieurs martyrs et blessés en fonction de U'endroit de la commission du

crime.

A ce niveau, les derniers jugements prononcés en appel, en avril 2014, ont
constitué unchocpourles famillesdes« martyrsetblésésde la Révolution »
parce qu’ils ont revu a la baisse les peines d’emprisonnement prononcées
en premier ressort (d'une moyenne de 30 ans d’emprisonnement ferme
a une moyenne de 3 ans seulement!). Ces jugements ont provoqué une
vague de critiques et d'indignation, ce qui a relancé le débat sur un éventuel
« re-jugement » des responsable et sur l'urgence d'une mise en ceuvre de
la loi sur la justice transitionnelle.

3| Lindemnisation et la réparation

La question de lindemnisation et de la réparation constitue un élément
fondamental du processus de justice transitionnelle qui suppose l'existence
d'un programme intégral se basant sur la reconnaissance de lexistence
de préjudices et de victimes, ainsi que sur la réparation et l'indemnisation
de ces derniéres par les moyens adéquats.

Apres les élections de lAssemblée Nationale Constituante, linexistence
d’un programme complet en la matiere s’est poursuivie et s'est manifestée
a travers la prévalence de limprovisation au niveau des différentes
mesures prises dans ce cadre, ainsi qu'au niveau de labsence d'une
approche objective.



2 | La poursuite des auteurs présumés de violation des droits
humains

La poursuite des auteurs des crimes de corruption et de violation des
droits de lHomme avant et pendant les événements du 14 janvier 2011
s'est caractérisée par la prévalence de limprovisation et l'absence d'une
stratégie claire.

Ainsi, la majorité des poursuites contre le Président déchu était a
caractére économique et non pénal. En effet, le premier mandat d’arrét
international contre Ben Ali a été émis le 25 janvier 2011 sur la base
d’accusations de transferts illicites de devises a l'étranger. Ce mandat a
fait Uobjet de protestation, puisqu’il n’a pas évoqué les vraies accusations
attendues par le peuple tunisien.

La premiére initiative pour agir contre Ben Ali et certains de ses ministres
sur la base d'accusations de meurtre et de provocation de commotion a été
faite par le « Groupe des 25 » (le groupe réunissait a lorigine 25 personnes
avant d’étre coordonné par maitre Amor Safraoui).

La majorité des jugements prononcés contre le Président déchu étaient
des jugements par contumace et il a été condamné, ainsi que certains
membres de sa famille et ses ministres, a plusieurs années de prison ;
aussi bien pour des accusations de corruption (1) que dans le cadre des
proces des martyrs et blessés de la Révolution (2).

2.1 | Les procés de corruption

Depuis le 14 janvier 2011, plus de 52 personnes, dont le Président
déchu, sa famille et ses gendres, ont été accusées devant la justice pour
corruption.

Le nombre d’actions intentées a leur encontre a dépassé 550 procés sur
lensemble du territoire tunisien.

En labsence d'une stratégie claire de justice transitionnelle, un Pole
juridictionnel a été créé et chargé d'enquéter sur les procés de corruption ;
ce qui est censé accélérer Uouverture des dossiers multiples de corruption,
la mise en application de la loi et le réeglement de ces litiges. Toutefois, la
création de ce Pdle, son fonctionnement et la suite donnée aux différents
dossiers manquent de transparence et exposent le pole a de sérieuses
critiques.



ouvrage au sens strict du terme, mais une tentative de rassembler des
informations sur les composantes de la société civile et politique.

Le choix de publier ce document parallelement au lancement du dialogue
national a propos de la loi relative a la justice transitionnelle nous incite
a nous interroger sur les finalités de cette publication ? En fait, ceci a
constitué Uargument fondamental des défenseurs du « Livre noir » et de
son auteur pour dire que cette publication a enclenché U'adoption de la loi
relative a la justice transitionnelle.

Or, s'il est vrai que les archives constituent un élément fondamental
dans la révélation de la vérité et qu'elles jouent un role protecteur de
Uhistoire et de la mémoire nationales car, en conservant la trace des
violations du passé, leur consultation est censée éviter 'émergence d'une
nouvelle dictature ; des initiatives comme celles du « Livre noir » peuvent
nuire a ce role, vu l'absence de transparence et d'approche scientifique.
En outre, il faut rappeler que ce « Livre noir » a violé la loi n°88-95 du
2 ao(t 1988 relative aux archives, ainsi que la loi n°2004-63 du 27 juillet
2004 sur la protection des données a caractéere personnel dont larticle
premier dispose que « Toute personne a droit a la protection des données
a caractére personnel relatives a sa vie privée comme étant l'un des droits
fondamentaux garantis par la Constitution et ne peuvent étre traitées que
dans le cadre de la transparence, la loyauté et le respect de la dignité
humaine et conformément aux dispositions de la présente loi » et dont
Uarticle 13 interdit « le traitement des données a caractére personnel
relatives aux infractions, a leur constatation, aux poursuites pénales, aux

peines, aux mesures préventives ou aux antécédents judiciaires » !

Selon certains juristes, le Président de la République Mohamed Moncef
Marzouki se serait ainsi exposé a encourir - suite a la levée de son
immunité - une peine de prison de deux ans sur la base de la violation des

deux lois précitées.



1.1 | Les rapports des commissions d” enquéte

En Tunisie, lune des principales décisions adoptées a lissue de la chute
de lancien régime a été la création de deux commissions : « Commission
nationale d'investigation sur les abus enregistrés au cours de la période
allant du 17 décembre 2010 jusqu'a Uaccomplissement de son objet »
et La « Commission nationale d’investigation sur la corruption et la
malversation ».

Ceci a constitué une étape vers U'abandon des structures classiques de
Etat et la création de commissions spéciales chargées d'établir la vérité
sur un sujet précis et couvrant une période bien déterminée. Toutefois,
le role des commissions est reste limité. En effet, les deux commissions
avaient un mandat trés réduit. La commission sur les dépassements en
matiére de droits de lHomme ne couvrait qu'une période trés courte (17
décembre 2010 a février 2011) et son rapport, publié en juin 2012, a essayé
de réunir tous les arguments relatifs aux dépassements et aux événements
«de la révolution » tunisienne mais sans aller jusqu’a établir des vérités
ni déterminer la liste exacte des victimes. Pour sa part, le mandat de la
commission d’enquéte sur la corruption et la malversation était plus large
d’un point de vue temporel, puisqu’il concernait toute la période allant du
7 novembre 1987 au 14 janvier 2011 ; mais sa courte durée de vie (janvier
2011- janvier 2012) ne lui a permis d’établir que les grandes lignes da la
« machine » de corruption qui régnait avant 2011.

1.2 | Le « Livre noir » de la Présidence de la République

Le 3décembre 2013, un événement surprenant provenant de la présidence
de la République tunisienne a marqué l'actualité, a savoir la parution d'un
document intitulé « Livre Noir », qui a provoqué une large controverse
a propos de son contenu, du choix de sa date de sa publication, de ses
finalités...

La parution de document a également suscité une controverse quant a
sonrapportavec le processus de justice transitionnelle et avec la protection
des données personnelles des individus nommément cités en son sein.

Ce document présente en effet, comme son intitulé le laisse supposer,
une « liste noire » des personnes ayant eu des rapports avec le régime
déchu, ce qui laisse penser que cette publication ne constitue pas un



instituts de sciences humaines, de presse et de communications.... Ainsi, la
bibliographie scientifique relative a la transition démocratique en général
et a la justice transitionnelle en particulier s'enrichit de jour en jour.
Cependant, cet important travail académique ne s'est pas accompagné
d’un effort de vulgarisation et les publications en la matiére restent peu
nombreuses.

En tout état de cause, les efforts conjugués de la société civile, des
universités, des acteurs politiques et des instances internationales ont
permis a la loi sur la justice transitionnelle de voir le jour.

Néanmoins, le processus de justice transitionnelle est encore loin
d’apparaitre comme un ensemble global et cohérent et cette lacune se
manifeste atous les niveaux, notamment en ce quiconcerne l'établissement
de la vérité (1), les poursuites pénale (2], lindemnisation (3] et la réforme
de Uadministration (4). Toutefois, le processus du dialogue sur la justice
transitionnelle (5) et l'adoption de la loi elle-méme (6) demeurent des

aspects importants qu’il convient der mettre en exergue.

1| Létablissement de la Veérite

Connaitre la vérité est un droit fondamental de tout individu ou groupe
d’individus et surtout des victimes. La vérité permet en effet une réécriture
objective de U'Histoire et la conservation de la mémoire nationale. En
Tunisie, la premiére étape de la période de la transition (janvier a octobre
2011) a été caractérisée par l'absence d'une volonté politique d’établir la
vérité sur les dépassements et violations des droits de lHomme pendant
le régime de la dictature et la présente étape de la période de transition
(couverte par le présent rapport et allant d’octobre 2011 a décembre
2013] continue a négliger cette composante essentielle du processus de
justice transitionnelle. En effet, mis a part les efforts de la société civile,
des chercheurs et universitaires, la volonté officielle reste absente. Cette
négligence a été relativement atténuée par la publication de sérieux
rapports émanant des deux commissions d'enquéte créées début 2011
(1) ; tandis que sur un autre plan, la vérité a été manipulée a travers la
publication par les services de la présidence de la République d'un
document de valeur scientifique douteuse intitulé « Livre Noir » (2).



tribunaux militaires dans les affaires des « martyrs et blessés de la
Révolution » ont été abondamment critiqués, dans la mesure ou ils ont
revu toutes les décisions prononcées en premier ressort et remplacé les
jugements d'emprisonnement qui allaient jusqu’a 36 ans en premiere
instance par des peines ne dépassant pas 3 ans en appel !

- le role de la société civile a été tres marquant. En effet, la société civile
a joué un role trés important au cours de cette deuxiéme étape de la
période de transition, et ce, pour ce qui est du débat sur la Constitution,
sa participation au Dialogue national qui a mis fin aux multiples crises
politiques et surtout en ce qui concerne la justice transitionnelle. Avec
la création du ministére charge de la Justice Transitionnelle, en janvier
2012, la société civile a ressenti le danger d'une telle création, ainsi que les
risques d’'une monopolisation et d'une politisation du processus. Ainsi, son
role en tant que force de pression/persuasion et instance de transmission
de diverses doléances, suggestions et propositions s'est démultiplié
et elle s'est constituée en coalitions, coordinations et réseaux qui ont
accompagné le déroulement du dialogue national et régional sur la justice
transitionnelle, ainsi que l'adoption de la loi sur la justice transitionnelle et
la composition de l'Instance Vérité et Dignité.

- Le role des Instances internationales : les organisations internationales
ont été tres présentes dans le cadre du processus de justice transitionnelle,
notamment en ce qui concerne le dialogue qui a abouti a l'adoption
de la loi y afférente. En effet, le Programme des Nations Unies pour le
Développement (PNUD], le Haut Commissariat aux Droits de lHomme et le
Centre International de Justice Transitionnelle (ICTJ) ont été les véritables
parrains de ce processus. Ces organismes ont offert leur aide logistique
et leur soutien financier au Gouvernement tunisien et notamment aux
deux ministéres directement impliqués dans le processus, a savoir
respectivement les départements de la Justice et la Justice Transitionnelle ;
tout comme ils ont soutenu les efforts de la société civile en la matiere.

- Au niveau de la recherche scientifique, la période couverte par le présent
rapport est caractérisée par une production scientifique et académique
tres riche. En effet, la transition démocratique a été traitée sous ses
différents angles au sein de tous les établissements universitaires : les
facultés de droit et de sciences juridiques et politiques, les facultés et



- Sur le plan juridique, la période couverte par notre rapport a connu deux
séries de textes juridiques ayant trait a la justice transitionnelle. D’abord
des textes préparant le processus a partir de la loi Constituante du 16
décembre 2011 portant organisation provisoire des pouvoirs publics, qui a
précisé que l'Assemblée constituante adopterait une loi relative a la justice
transitionnelle. Ensuite, des textes instituant des processus paralleles et
partiels dejustice transitionnelle, dont 'adoption quelque peu « chaotique »
visait essentiellement a apporter une forme de compensation aux victimes
de lancien régime (notamment les recrutements/réintégrations dans la
fonction publique) et dont les conséquences en termes de droits acquis
pourraient vider le processus intégral de sa substance, car cela pourrait
freiner la mise en place d'une conception globale et intégrale de la justice
transitionnelle, telle que prévue par l'évenement juridique marquant de
cette période a savoir la loi du 24 décembre 2013 ;

- Sur le plan institutionnel, la période d'octobre 2011 a décembre 2013
a été marquée par labsence d'une stratégie globale de réforme de
UAdministration, en dépit de la mise en place de structures administratives
poursuivant une telle finalité. Les résultats demeurent tres limités, voire
absents. En effet, la nomination de deux ministres chargés, U'un de la
Réforme administrative et Uautre de la Gouvernance et de la lutte contre la
Corruption, n’a donné aucun résultat. Le ministre en charge de la Réforme
Administrative a démissionné mais n’a jamais été remplacé et le deuxieme
poste a été supprimé lors de la composition de l'actuel gouvernement en
janvier 2014. Toutefois, Uactuelle étape de la période de transition s’'est
caractérisée par la mise en place de diverses autorités administratives
indépendantes chargées de « mettre de lordre» et «d’assainir»
différentes secteurs. Il s’agit notamment de la Haute Autorité Indépendante
de la Communication Audio visuelle (HAICA), de llnstance Supérieure
Indépendante pour les Elections (ISIE), de Ulnstance de prévention de la
torture ou encore de U'lnstance Vérité et Dignité et l'Instance provisoire de
la justice judiciaire créée par la loi organique n® 2013-13 du 2 mai 2013
relative a la création d’une instance provisoire pour la supervision de la
justice judiciaire.

- Sur le plan juridictionnel, le bilan est trées mitigé en la matiere, car si
la création de Ulnstance provisoire de supervision de la justice judiciaire
constitue un point positif, les jugements rendus en avril 2014 par les



Introduction

Lorsque nous avons décidé de publier un deuxieme rapport sur 'état de
la justice transitionnelle en Tunisie, comme suite a notre premier rapport
publié par Ulnstitut Arabe des Droits de 'Homme en juin 2012, intitulé « La
justice transitionnelle en Tunisie : Absence de stratégie et prépondérance
de Uimprovisation », nous avons eu peur de reconduire le méme titre pour
lactuel rapport.

Toutefois, U'adoption de la loi n® 2013-53 du 24 décembre 2013 relative a
la justice transitionnelle nous a poussé a reconsidérer le choix de Uintitulé
pour mettre l'accent sur lavénement de ce texte qui constitue le fait
marquant de la période couverte par le présent rapport (octobre 2011 a
décembre 2013).

En effet, le processus de la justice transitionnelle a été tres marqué
par la 2éme phase de la période de transition, entamée avec l'élection
d'une Assemblée Nationale Constituante le 23 octobre 2011, car il s'agit
d'une étape politique et constitutionnelle par excellence, qui a affecté
le processus de justice transitionnelle a plusieurs niveaux : politique,
juridique, institutionnel, juridictionnel, role de la société civile et des
instances internationales et méme au niveau de la recherche scientifique.

- Su le plan politique, lélection d'une Assemblée constituante a
représenté le fait marquant de cette période. Un fonctionnement politique
basé sur les rapports entre majorité et opposition, un exercice politique
et démocratique difficile pour un pays habitué a la dictature et a la voix
unique. Des assassinats politiques, une montée du terrorisme islamiste...
Une période qui a connu de trés graves crises politique qui ont entrainé
la chute de deux gouvernements (en février et en décembre 2013),
lengagement d'un Dialogue national entre partis politiques, Organisations
nationales et société civile... Et enfin 'adoption de la nouvelle Constitution
tunisienne le 27 janvier 2014 ;
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- Legislative Decree n © 2011-116 of 2 November 2011 on the freedom of
audiovisual communication and establishing an Independent High Authority for
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prevention of torture.

- Organic Law 2013-53 of 24 December 2013 on the establishment of transitional
justice and its organization.

- Organic Law n © 2012-23 of 20 December 2012 on the High independent instance
for elections.

- Organic Law n °© 2013-44 of November 1, 2013, amending and supplementing
certain provisions of the organic law n © 2012-23 of 20 December 2012 on the
independent high instance for elections.

- Organic Law n © 2013-52 of 28 December 2013 amending and supplementing the
Organic Law No. 2012-23 of 20 December 2012 on the high independent instance
for the elections.



- Decree n © 2012-1122 of 10 August 2012 concerning the appointment of special
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the revolution martyrs and victims and fixing its composition and functioning.

-Order of the Minister of Human Rights and Transitional Justice dated 26 February
2013, establishing a medical commission charged of studying the recovering files of
the healthcare expenses and the follow-up of the urgent cases of wounded persons
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- Order of the Minister of Human Rights and transitional justice dated 28
November 2012 creating a specialized committee within the Ministry of human
rights and transitional justice in charge of elaborating an organic law draft in order
to create a national mechanism against torture and degrading treatment.

- Decree n° 2013-1333 dated 12 March 2013, creating the general authority of
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control of public departments and fixing its attributions and the particular status
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-Decree n® 2012-1425 dated 31 August 2012, amending and completing decree n®
2010-3080 dated 1st December 2010, establishing Higher Advisory councils.

- Decree n® 2012-2765 dated 19 November 2012, appointing members to the
higher council of fight against corruption, recovery and management of the State
funds and properties



List of legal texts

This list contains the legal texts available in English language on the
website of the Official Printing Office of the Republic of Tunisia
www.iort.gov.tn.
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Government of the State of Qatar relating to the military cooperation.
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Conclusion

Guarantees for “viable” transitional justice

The results of the second transition are very mixed regarding the process
of transitional justice:

The positive face of this period a new constitution, a comprehensive law on
transitional justice, a Truth commission seeing the day, active and vigilant
civil society, but exhausted by the many battles that "it leads ...

However, the passive face of this period is interesting: no reform program
of Administration, more massive recruitment and politicized appointments
in key positions of Administration, judgments rendered in the cases of the
“martyrs and wounded Revolution “ which were very disappointing and
criticized for their families and especially no clear and firm commitment
to establish truth on human rights violations during the period of the
dictatorship and the transitional period.

Today a Truth and Dignity Commission is implemented, and its task is
very delicate and a heavy responsibility. Will it be successful? First, we
should stop all parallel processes (appointment, arbitrary compensation).
Secondly, providing the necessary means for the commission: human,
material, financial ... Thirdly, the commission itself should impose its
independence and send strong signals and reassuring victims in the first
place and people in general. Fourth, the commission should cooperate and
coordinate with all public and private stakeholders and adopt the policy of
the open door: the Truth commission’s enemies are already many...

Finally, the civil society should continue its vigilance and its main role as
an actor in transitional justice process.



within the National Constituent Assembly chaired by the President of the
Assembly or by one of the vice presidents. It is responsible for examinating
the applications and finding consensus about the commission’s members.
“This may affect the independence of the members of the commission to
the possibility of falling into the politicization of choice.

b) The creation of specialized chambers

The specialized chambers are created by decree, within courts sitting
in the appellate courts. They are composed of judges chosen from those
who have not participated in political trials, and receive specific training
in the field of transitional justice. Indeed, the notion of a judge who had
not participated in the political process is very ambiguous and could lead
to serious consequences for the selection of judges members of these
specialized rooms.

c) The possibility of overlapping structures of transitional justice

The possibility of simultaneous work of the truth and dignity commission
and specialized chambers may raise problems in the absence of a
clarification of the relationship between these two structures.



to transitional justice; which is not feasible in a single legal text.

These gaps have their origin in the will to solve the problems of
businessmen accused of taking advantage of the former regime; as well
as continuing politicization of the draft law.

Among these concepts:

- The concept of victim: the adoption of a broad definition of the concept
of victim in Article 10 will increase the number of files and cause problems
of adequate compensation.

- The notion of violation, the law defines the violation as “any serious or
systematic human rights infringement” and also cites “serious abuses of
human rights under international conventions ratified and the provisions
of this law.”

Article 8 also added “violations related to electoral fraud and financial
corruption, misappropriation of public funds and forced migration for
political reasons.”

this broad definition will cause the congestion of the commission by

thousands of files and make the its task very difficult to determine the
components of crimes of article 8 and including the falsification of
elections, forced migration for political reasons ...

- The notion of perpetrators of humanrightsviolations: the law has adopted
a broad definition that includes state bodies or groups or individuals acting
in its behalf or under its protection, and, even if they had neither the quality
nor the powers enabling them to act. It also includes organized groups.
This enlargement, although important, will also have important effects on
criminal prosecutions and compensation.

6.2.2 |Questions that could hinder the autonomy of transitional
justice structures

The law required at several levels the independence, neutrality and
impartiality of commission’s members that will ensure the process of
transitional justice.

a) Controversy about the independence of the truth and dignity

commission

We note that the law provides the creation of “a special committee



[t also returns to the commission to make all measurements,
recommendations and proposals that it considers necessary.

- Prerogatives shared with justice: The commission transmits to the
Public Prosecutor cases that proven serious violations of human rights
(Article 42). However, in arbitration filed, it belongs to the commission,
through the Committee of Arbitration and Reconciliation (Article 45), to
discuss and decide on issues of abuses conforming the conditions laid
down in Article 46.

c) important prerogatives

- The powers of the police

The commission has broad prerogatives regarding instructing and it has
the right of access to public or private archives, notwithstanding all the
prohibitions by law.

Thus, the commission has the same powers of the judiciary police. It
has the powers of implementing finding in public and private local,
implementing investigation operations and seizure of documents,
furniture and instruments having a link with the violations and the
elaboration of the minutes.

It may ask the assistance of officials of public authorities for the
execution of its investigation, instructions and protection (Article 40).

d) Judicial prerogatives

The commission has the prerogatives of instructing all violations under
the provisions of law, and by all means and mechanisms that it deems
necessary, while ensuring the rights of defense.

These broad powers are enhanced by the provision of the law that the

commission has the right to “use any measure or mechanism that helps
to uncover the truth” (Article 40).

6.2 | The loopholes

The loopholes are due to several considerations that mainly the will to
have a law that covers all the elements of transitional justice which led to
the cration of an imbalance between general principles and transitional
justice details.

They are also due to the will to have a law that addresses all issues related



by considering that “ the truth establishment about violations is a right
guaranteed by law for all citizens “(Article 2) and” The preservation
of national memory is guaranteed to all successive generations of
Tunisians “(Article 5) law, and” the reparations of damages to victims of
violations is a right guaranteed by law “(Article 11], as well as general
obligation of the State to preserve the national memory (Article 5), repair
damages (Article 11), to provide immediate assistance and provisory
compensation to those in need among victims (Article 12) and support
of legal fees (Article 13).

d) A scope that extends to all elements of transitional justice

The scope of the Act extends all elements of transitional justice
including the truth establishment, preserving the memory, prosecution
and accountability, as well as compensation, institutional reform and
reconciliation.

6.1.2 | The establishment of a structure with global expertise

The second title of the law was dedicated to truth and dignity Commission
(Articles 16-70), which is the structure that ensures the process as keynote
element, along with other stakeholders.

The law has determined the nature of the commission (a), its role (b) and
prerogatives

a) The nature of the commission, an independent body!

The law provides that it is a body with legal personality, financial and
administrative autonomy (Article 16). Thus, Article 38 emphasizes
that the commission carries out its duties and functions in complete
independence and neutrality and that none has the right to intervene in
its activities or influence its decisions.

However, this autonomy requires the implementation of measures and
necessary guarantees for the good functioning.

b) Large functions

The law provides a set of functions to the commission which may

be classified as its exclusive attributions and functions to which it

contributes.

- Exclusive powers of the commission are mainly the revelation of the
truth, compensation and reparation.



include the frequent politicization of the project, especially in terms of the
changes that have occurred to it since the technical committee finished its
work and the text's adoption of a wide range of concepts which will flood
the structures that will oversee the transitional justice.

6 | The adoption of the Law on Transitional Justice

The Law on the transitional justice, contains a set of strong points (1) but
are attenuated by a set of deficiencies (2] which could cause the brakes to
its implementation.

6.1 | Several strengths

The organic law 2013-53 of December 24 2013 concerning the
establishment of transitional justice and its organization contains 70
articles, establishing a comprehensive approach to transitional justice (1)
and creating a structure that ensures a large part of the process transitional
justice (2).

6.1.1 | The establishment of a comprehensive approach to tran-
sitional justice

The Act establishes a global approach of transitional justice, by defining it
(a), determining its foundations (b), principles (c] and its scope (d).

a) A compatible definition with international standards

By opting for the definition in Article 1 of the Transitional Justice, the
Law No. 2013-53 adopted the definition internationally recognized and
approved by the General Secretary of the United Nations in 2004.

b) A clear recognition of the universality of human rights

The provisions of the law are explicitly based on the universality of
human rights. It is showed through the adoption of a comprehensive
definition and recognized by international law and through the adoption
of definitions internationally recognized of certain crimes.

In the same context, stressing the specificity of women, children,
disabled and vulnerable groups in truth establishment or compensation,
as showed by this reference to universality of human rights, rights.

c) A recognition of transitional justice principles

The law is based on the fundamental principles of transitional justice



session as an expression of their rejection to discuss any other law before
this law; the reference here is to the ratification of the loan agreement
between the Tunisian Government and the Kuwaiti Fund for Arab Economic
Development, which was rejected from debating on the basis that the
Council did not discuss the inclusion of the project on the ratification of the
Convention in the session on the draft law of transitional justice.

The President of the Council opened the meeting, which was attended
by the Minister of Justice and Minister of Human Rights and Transitional
Justice. The President expressed the lengthy waiting of the Tunisian people
for this law and he pointed to its importance; an importance that is acquired
from the law’s participatory nature and conformity with international
conventions. He also emphasized the need for the system of transitional
justice to restore confidence and to achieve reconciliation after accounting.

The bill did not reach a consensus among the members attending the
meeting. Some of them contended that this law will be the ‘cemetery’ of the
law of the Revolution’s immunization because it will enable the symbols of
corruption to have impunity and they stressed the need for the ratification
of the revolution’s immunization before embarking on transitional justice.

On the other hand, one of the MPs considered that the release of “The
Black Book” and the subsequent criticism helped bringing out the bill of
transitional justice out of the, stressing the need for accountability and
access to reconciliation.

The MPs who belong to “Wafaa Movement” pointed to the need to reform
the judiciary and security systems in addition to media first; otherwise the
law would be futile.

The course of transitional justice fell into partisan arguments and quotas.
Perhaps, the main proof for this is the delay of ratification of the law for
more than a year, which had a negative impact on holding those responsible
for human rights violations accountable and on the rehabilitation the
victims’ due respect.

Despite the criticism that affected the law of transitional justice, it can be
argued that it is not without strong points, such as the establishment of a
law that is explicitly based on the human rights system, the work on the
establishment of the system according to the basic principles of transitional
justice and the transmission of the revelation of the truth and reparation to
an independent body with important powers. As for its weaknesses, they



reform, as well as providing other guarantees of the non-repetition of
violations, as it can affect the status of these procedures as measures of
justice making them seem to many simply synonymous with compensating
to silence the victims.”

As for the law of transitional justice and its drafting process, the
Rapporteur commended the efforts of both the Technical Committee
and the ministry. However, he considered that this project is not beyond
criticism; hence some changes need to be included before submitting it to
authentication by the Constituent Assembly.

He also considered that the Tunisian experience has not yet taken
any guarantees against the repetition of violations. As for the issue of
institutional reform, he has pointed out that the initiatives to screening
must be taken within the framework of a comprehensive strategy that
respects the international standards of human rights. The Rapporteur
has also focused on the importance of the planned reform of the security
system, in which no progress has been done.

He also made recommendations for the success of the process the
most important of which was the real insurance of the effectiveness of
the adoption of a comprehensive policy that includes the four elements
of transitional justice and that avoids any reference to any element at
the expense of the other elements. He recommends the insurance of
the victims' participation in all areas of transitional justice as well as
the facilitation of the adoption of a consistent and systematic strategy of
prosecution too. In addition, he recommends an approach based on human
rights when designing and implementing the reparation schemes.

The confirmation hearing on the law

Since the Constituent Assembly undertook the consideration of the bill
of Transitional Justice on May 10th, 2013, the Commission of general
legislation and the Committee of Rights, Freedoms and Foreign Relations
started discussing the project with members of the Technical Committee
and many local and international experts.

On December 14th, the debate on the law of transitional justice was
launched in front of the plenary session of the National Constituent
Assembly and before the meeting started, opposition MPs withdrew,
who returned to the council specifically to discuss the law and left the



important changes that were included in the second version of the bill
occurred in the accountability section. Military courts were not excluded
from considering the cases related to transitional justice, added to that the
exclusion of the idea of making specialized circuits and limiting the process
to choosing judges and train them in the field of transitional justice.

Also, the list of violations to be looked into by the courts was narrowed
down which made this bill open to criticism, especially with the exclusion
of violations in the economic and social rights.

The modification also included the time range of Transitional Justice,
which covers -according the second edition- the period from March 20th,
1956 until the issuance of this law. This has been criticized as a symbolically
positive date in the history of Tunisia, which is the date of Independence,
cannot be a starting point for researching into past violations.

The Private Rapporteur’'s report on the promotion of truth, justice ,

reparation and guarantees of non-repetition on the path of transitional

justice in Tunisia

At the invitation of the Tunisian government, the Private Rapporteur on
the promotion of truth, justice and guarantees of non-repetition Pablo de
Greiff made an official visit to Tunisia in November 2012. He considered, in
his report, the Tunisian as a unique one, especially its initiative to search for
truth through establishing two committees for fact-finding about human
rights violations and about bribery and corruption despite such difficulties
as the ambiguity of their functions and insufficient financial resources
that these committees faced. As for the reparation and rehabilitation of
the victims, the Private Rapporteur considered that the general legislative
decree of amnesty and the decree of compensation for the martyrs and the
wounded revolution covered certain people and marginalized some other
victims, most notably the victims of the mining basin, which makes the
democratic transition harder for Tunisia. Added to that, the fact of giving
the revolution’s martyrs and wounded special priority and allowing them
monetary advances can limit transitional justice to compensations only,
hence obscuring the process of accountability and identification of the
culprits when justifying the law of reparations. The General Rapporteur
also warned against the effect of limiting the reparation of damages to
“financial compensation without making a methodological search for the
truth, achieving justice and conducting various aspects of institutional



I1- Drafting of the bill and submitting it to the Constituent Assembly:

A drafting committee emerged from the Technical Committee of the
national dialogue after the end of the preliminary stage of drafting the bill,
which is the stage of the national dialogue. This committee consisted of six
members entrusted with the drafting the bill. The bills that were submitted
by the National Commission of Lawyers, the National Independent
Coordination of transitional justice, the Republican Party and the Tunisian
Association for the defense of individual freedoms constituted an important
help to the Committee in drafting its bill.

The issue of drafting a bill is not an easy task and the most important
difficulties that could be faced is the possible overlap between the
mechanisms of transitional justice and those of regular justice and the
difficulty of avoiding overlapping between them beforehand.

Faced with the diversity and the difference in aspirations, the Committee
created a legislative chapter about the general principles of the law of
transitional justice so that it -the chapter- serves as a reference to be
respected by any subsequent law and a second chapter that tackles the
legal regulation of the Truth Commission.

The Drafting Committee consulted the international experiences in
transitional justice and international expertise on the methodology of
drafting laws and about the principles and international references that
are to be respected when drafting the law. After finishing the first draft, the
bill was presented to the legal experts, both national and international. On
November 1st, 2012, the draft of the bill was submitted to the Minister of
human rights and transitional justice.

Upon the completion of the bill's drafting, it was submitted again to the
human rights associations in an examination day to evaluate the text. The
observations made were included in the core of the text of the bill and
then the project was published on the Committee’'s website and in various
media to enable those interested in this matter to discover it and comment
on it.

After the presentation of the project to the Minister of Human Rights,
the latter submitted it to the Prime Minister and the rest of the ministries
so that they comment it. After that, some changes are introduced to it,
thus producing the second edition of the bill, which was presented to the
Presidency of the Constituent Assembly on January 22nd, 2013. The most



- Sensitization and awareness campaign

In the framework of sensitization and the identification of its functions,
the Technical Committee held many press conferences and displayed
sensitizing flashes about transitional justice mechanisms on all media.

- Regional dialogue sessions

During the phase of regional dialogue, regional committees held their
seminars in all the states of the country under the supervision of the
Technical Committee to determine the participants’ most important
aspirations in transitional justice. The seminar took one day in each state
as the dialogue started on September 16th, 2012 in Tunis and ended on
October 6th, 2012 in Tataouine. The regional dialogues were accompanied
with the distribution of questionnaires prepared to see the participants’
positions and views of the various components of transitional justice.

Throughout the dialogue sessions, the processes of documenting all the
proposals and drafting a report on everything that came up took place.
These reports represented the primary source to drafting the final report
of the dialogue.

5.1.2 | Despite the difficulties, the final report has been drafted
for the national dialogue on transitional justice

Even though the national dialogue witnessed some shortcomings, it still
was distinguished with reaching a holistic view of transitional justice in
Tunisia.

The most important deficiencies were the off-topic digressions that
sometimes occurred in addition to the government’s discussion of a draft of
a law on compensations for political prisoners. The latter was considered
by the Commission as an attempt to empty the course of transitional justice
of its content and it addressed the minister in charge of transitional justice
for the rejection of these actions, which would confuse the course and
make the Commission seem as a simple interface while the government
continues the actual work in the course of transitional justice.

Still, the most important positive side of the dialogue remains its success
in the collection of many proposals and perceptions about the points raised
by the course of transitional justice in the Tunisian context. The Regional
reported have enabled the Technical Committee to have an idea about
compromising view of course of transitional justice. A comprehensive
report presenting the most important proposals was prepared.



emerged. The most important recommendations were about including
the transitional justice in the section of the transitional laws within the
constitution and creating an independent body for Transitional Justice
composed of members of recognized impartiality and integrity. The latter’s
job is to disclose violations since the first years of independence and until
the fall of the system with the expansion of the concept of violations to the
economic and social rights, the creation of a national fund of compensation
and the separation between the course of transitional justice and the issue
of legislative amnesty as far as compensations are concerned.

The second meeting was held with the national organizations and
professional bodies. A set of recommendations emerged from this meeting,
the most important of which were to work on including all the components
of civil society in the dialogue about the course of transitional justice and
emphasizing their presence in it and taking into account the various similar
experiences with the need to allocate media spaces to raise awareness of
the importance of the Technical Committee’s work and sensitize people to
it, in addition to the importance of keeping the course of transitional justice
neutral and above political and ideological debates .

The third meeting was held with the human rights associations and victims'’
associations. This dialogue was concluded with a set of recommendations
including, most importantly, the need to add a legal text within the law of
transitional justice emphasizing the necessity to reveal the truth in order to
identify all grave violations of human rights from June 1955 until January
14th, 2011. It also recommends adding a legal text on the principle of
accountability and impossibility of escaping punishment and on reparation
and restore respect and secure fair compensation through the creation of a
fund to compensate damages. Moreover, it recommends making sectorial
committees towork on identifying the shortcomings of institutions, to make
proposals for institutional reform and to work bringing about a national
museum and regional museums of the Revolution with the celebration
of the national day of the Revolution. The final recommendation is about
the creation of an independent Commission charged on working on the
disclosure of the truth. To achieve this aim, the commission must be given
the necessary prerogatives, especially the access to the national and
private archives.



While the purpose of the national dialogue was to reach a consensus on
the path of transitional justice, especially by enabling victims to express
their perceptions about transitional justice, it has shifted in some cases
from a discussion session to a hearing session where the victim recounts
the endured violations.

In the first stage of the dialogue, the largest number of different opinions
are assembled and organized with the aim of formulating them into a
general perception of the transitional justice law’s draft. In the second
phase aims at reaching a satisfactory compromise between the different
perspectives of the participants in the dialogue by creating regional
committees throughout Tunisia. It also aims at coming to the formulation
of a project that responds to the expectations of the Tunisian society in this
transitional phase.

- Setting-up regional committees

In order that national dialogue includes all spectra of the Tunisian society,
regional meetings had to be organized where the Commission worked on
forming regional committees overseeing the dialogue in their regions with
a commitment to the same methodology adopted by the Commission in
national hearings.

The members of regional committees were selected by the members of
the technical committee on the basis of certain criteria, the most important
of which are the educational level, place of residence, the necessity of
being independent from any political orientation as well as their familiarity
with both the content and the concept of transitional justice. The Technical
Committee considered it suitable to distribute the members of the regional
committees on 6 regions. The members of the regional committees were
trained and formed in transitional justice mechanisms, hence enabling
participants to acquire the skills of dialogue management and drafting
reports.

- National dialogue sessions

Before the national dialogue started in interior regions and in the
framework of confirming the participatory approach in dealing with the
file of transitional justice, the technical committee organized a series
of dialogue sessions on the national level, such as a session to meet up
with the political parties from which a number of recommendations have



national committee to oversee the national dialogue (I} the functions of
which end with handing over a copy of the draft of the transitional justice
law to the Minister of Human rights and Transitional Justice (I1).

5.1 | Creation of the Technical Committee to oversee the national
dialogue on transitional justice

In the light of the Minister of Human Rights and Transitional Justice's
decision, on October 9th, 2012, the Technical Committee was established.
This Committee is composed of 6 permanent members and 6 alternate
members. The International Center for Transitional Justice and the United
Nations Development Program and the UN High Commissioner for Human
Rights were the supporting parties of this course both logistically and
technically, and international experts strengthened the members of the
Committee’s expertise in the framework of training sessions.

The Commission’s functions are based on two axes, which are organizing
and supervising the national dialogue throughout the entire territory of
Tunisia (5-1-1) and drafting both the final report of the national dialogue
and the project of the transitional justice law (5-1-2] .

5.1.1| The supervision and the organization of the national dia-
logue

The main purpose behind launching the national dialogue was to activate
the consultation between the various participants in this process in order
to create a framework for a compromise on how to ensure the success
of transitional justice and on how to confront the legacy of human rights

violations.

The importance of being aware of the primordial success of this process
lies in the “production of a transitional justice that is conditioned with the
national context”.

The national dialogue is considered a room to open the possibility of
a dialogue to all the components of civil and the political societies. It is
also considered as the first area that enabled the victims of violations to
present their evidence to the public, especially that private hearings were
considered, in numerous similar experiences, the first step to restore

victims' sense of respect.



transitional period , whether they are ministries or other institutions , it
does not also contributes to the implementation of institutional reform and
this due to the slow implementation of the legislation establishing these
institutions, and the slowness of the appointment of members of these
institutions or the ambiguity of their prerogatives.

After the elections of October 23 2011, successive governments have
continued to create independent administrative bodies to ensure the
process of transitional justice and created in this context instances to fight
against corruption, an interim body for the supervision of judicial justice
and the authorities responsible for combating and investigation into crimes
and human rights violations.

This choice was not limited to the issue of transitional justice, but it
has also created an independent body to organize elections and a high
independent instance of audiovisual communication.

5 | A participatory vision of the course of transitional
justice law

After January 14th, 2014, associations specializing in transitional justice
were formed and the organizations representing victims and their families
played a great role in strengthening the activity of these associations
through forums and workshops, the most important of which was the
draft of the project of the transitional justice law presented by the National
Coordination and the National Coordination of Lawyers and the Tunisian
Association for the Defense of Individual Freedoms’ projects.

Civil society has become an essential component in the process of the
preparation of the draft of transitional justice. This was confirmed with
the establishment of the Ministry of Transitional Justice, which some
considered as prone to monopolize the file of transitional justice. To ward
off these concerns, the ministry initiated to launch the Seminar of National
Dialogue for Transitional Justice on April 14th, 2012 under the supervision
of the three presidencies and the presence of the various components
of civil society through associations and national figures as well as the
presence of representatives of political parties, professional bodies, media
and international experts. An open day was also held with the associations
in April 28th, 2012 which ended with the recommendation to create a



reaction to deal with cases of martyrs and wounded by the security
apparatus and the military comparing to the reaction concerning martyrs
files and wounded of the Revolution of January 14 2011.

This politicization is also showed through the priority treatment of
political prisoners in the former regime and beneficiaries of the general
amnesty, where most of them belong to ruling political parties, compared
to other victims.

4 | Institutional reforms

After the elections of October 23, 2011, we found ourselves facing series
of challenges, with regard to revise old institutions that survived during the
second transitional phase on the central level and the decentralized level,;
or revising the institutions created during this phase.

At the central level, Decree No. 2011-4796 of December 29 2011 and
Decree No. 2013-1372 of March 15 2013 appointing the members of the
government; maintained some ministerial positions that are primarily
ministries of sovereignty.

Under the previous government, institutional reforms have been limited
to simple reforms concerning social issues that do not interest directly the
mainstream public.

In addition, institutional reforms have been hampered by the lack of
coordination between the government and reform efforts of the previous
government; as well as the uncontrolled recruitment in the public sector.

With the rise of terrorist threat, institutional reform is threatened due
to the lack of adequate security framework; hence the urgent necessity
of reforming the military, through trainings and upgrading methods work,
however, remains suspended.

On the decentralized level, the government has adopted a package of
immediate administrative actions, as well as proactive measures; which
have been reinforced by the new Constitution including its provisions
establishing effective decentralization through the recognition of the
principle of free administration.

However, we always notice the lack of continuity and coordination between
the various successive governments in this regard.

At the level of the status of newly created institutions during the



3 | The Compensation and reparations

The question of compensation and reparation is a key element in
the process of transitional justice which assumes the existence of a
comprehensive program based on the recognition of the existence of
damages and victims and compensating the latter by appropriate means.

After the elections of the National Constituent Assembly, the absence of a
comprehensive program of this fundamental question has continued.

This lack is showed through the predominance of improvisation at
different measures taken in this context as well as the lack of an objective
approach to this element.

The absence of a comprehensive program of compensation occurs at the
definition of victims, the marginalization of symbolic reparations, at the
level of material compensation measures and the level of the position of
judge.

At the level of victims’ definition, the improvisation that characterizes this
element is showed in particular through the modification of the definition
in the Decree-Law No. 2011-97 of October 242011 on the compensation of
martyrs and wounded of the revolution January 14, 2011.

At the marginalization of symbolic reparation measures, all measures
provided by Decree-Law No. 2011-97 of October 24 2011, in particular in
Articles 1 to 5, remain without effective implementation.

Concerning material compensation measures, the improvisation it is
shozed at the parties involved in this issue, at the level of beneficiaries
of compensation and at the method of calculating these indemnifications.
This improvisation is also evident at the level of recruitment in public
services as a measure of compensation; which had a negative impact and
caused problems to the Tunisian administration.

The approach of the judge of compensation was also characterized by
improvisation and this is manifested mainly through the transfer of more
than 182 case files against the former president in civil courts to military
courts which took disappointing decisions, even surprising to victims and
their families.

Besides improvisation, the compensation in the context of transitional
justice was marked by the rule of political character.

This politicization can especially be appreciated through the power



Concerning the case of the martyrs and wounded of Alwardanin, the
Permanent Military Court of First Instance of Tunis sentenced the former
President Ben Ali, Leila Trabelsi and 8 other of those charged with
premeditated murder and attempted intentional murder on three martyrs
and 20 wounded among whom there was a policeman, conspiracy against
state security and the call to arms to prison for a period ranging between
20 and 5 years, with the release of Leila Trabelsi on June 12th, 2012.

As for the case of the martyrs and wounded of Thala and Kasserine, the
Permanent Military Court of First Instance of El Kef sentenced the former
President Ben Ali, Ali Seriati, Jalal Bodrigua, Ahmed Friaa and 17 other
accused for premeditated murder and attempted murder and unintentional
murder of 22 martyrs and 616 wounded to a period ranging between life
sentences, 20 years, 5 years and 6 months on June 13th 2012.

As well as for the case of the martyrs and the wounded Dguesh, the
Permanent Military Court of First Instance of Sfax sentenced one defendant
(a policeman) and other accused of premeditated murder and attempted
murder of two people and two wounded to two years in prison on February
4th 2014 under the number 12312.

Most of the aforementioned verdicts were appealed in the Permanent
Military Court of Appeal of Tunis whether from the Public Prosecutor or
by those who take the civil action. It should be noted that these cases
remained long deployed before the circuits of appeal - for more than a
year and a half.

The ultimate sentence in the cases of the martyrs and the wounded of
Greater Tunis, Thala, Kasserine and Sfax was issued on April 12th, 2014.
This ruling was not met with the acceptance and approval of those who
take the civil action or victims’ families. They considered it a political deal
to move directly to the reconciliation and whitewash the men of the former
regime as the courts considered, in most cases, the acts committed as
crimes of omission of the prohibited -based on Chapter 1 of Law Number
48 of 1966 concerning the crime of omission of the prohibited- and not as
premeditated murder. Judgments that have caused a wave of criticism and
indignation and that led to resume the debate on a possible” re-trial “of
perpetrators and especially the implementation of the law on transitional
justice.



The judiciary pole was created in a context of the lack of both a clear
strategy in the process of transitional justice and in taking actions outside
of this process. This pole pledges to look into issues of financial corruption
and liability of the corrupt and to hold them accountable, which will
accelerate the processes of opening the numerous files of corruption and
of law enforcement, as well as expediting the decision making.

2.2 | The cases of the Revolution’s martyrs and wounded

The predominance of improvisation in the course of transitional justice,
especially in the issue of accountability, was evident after referring more
than 182 cases against the president and the men of the former regime
from the judicial system to the military judiciary.

Among these cases, in which Ben Ali was accounted, was the case known
as '‘Barraket Essahil’. The Permanent Military Court of First Instance of
Tunis sentenced in absentia the former President Ben Ali and 5 other
security officials to 5 years in prison and also sentenced, in presence of
the defendants, Ben Ali former ministers Muhammad Ali Al-Ganzoui and
Abdallah Kallel to 4 years. This verdict went through appeal and cassation.

Asforthe casesof the Revolution’s martyrs and wounded, the methodology
of accounting the officials was also dominated by improvisation, which
affected adversely the search for truth. At certain times you can find a
case about one martyr only and in some other times the cases of many of
wounded and martyrs are combined on the basis of the place in which the
crime was committed.

For example, about the case of the martyrs and the wounded of Errgueb
and Sidi Bouzid, the Permenant Military Court of First Instance of Sfax
sentenced to a term between 10 and 20 years in prison the policemen
accused of premeditated murder and attempted murder of five martyrs
and twelve wounded, on January 28th, 2013 under the law number 7394.

However, in the case of the martyrs and the wounded of Greater Tunis,
the Permanent Military Court of First Instance of Tunis sentenced the
former President Ben Ali, Ali Seriati, Jalal Bodriga, Ahmed Friaa and 38
other persons charged with premeditated murder, attempted murder and
unintentional murder of the 46 martyrs and 97 wounded to a period of
imprisonment ranging between a life sentence, 20, 10 and 5 years on July
19th, 2011.



According to some lawyers, the President of the Republic, Mohamed
Moncef Marzouki risks a prison sentence of two years on the basis of the
violation of the law on archives and the law relating to the protection of
personal data.

2 | The prosecution of alleged perpetrators of human rights
violations

The process of tracking those responsible for corruption and human rights
violations before and during the events of January 14th was characterized
by the absence of a clear strategy and the dominance of improvisations.
Most suits made against the former president, for instance, were of an
economic and not penal. The first international arrest warrant against Ben
Ali was issued on January 25th, 2011 charging him of smuggling currency
abroad. This led to a state of public anger as these charges did not match
the people’s expectations. The first initiatives to demand the trial of Ben
Ali and some of his ministers based on charges of murder and causing a
commotion were made by the Group of 25",

Most of the sentences issued against the former president were
convictions in absentia and he was sentenced to prison for several years
along with some members of his family and his right-hand men both for
cases of corruption (1] and the cases of the martyrs and the wounded of
the Revolution (2).

2.1 | Cases of corruption

Since the 14th of January Revolution, more than 52 people were
prosecuted for charges related to financial corruption, including the
former president, his family and in-laws. The number of cases held against
them reached more than 550 in the entire country: while there were 52
abandoned or dismissed cases, 23 cases were presented to the Criminal
Division, 45 cases were published before the court’s Indictment Division
and 62cases before the court’s Appeal Division. The main charges against
them were: money laundering by an organized group through exploitation
of job positions and professional and social activities, taking part in the
former process, the integration of a mob of corrupters with the intention of
assaulting people and property, the acquisition of movable sensory objects
and real estate rights existing abroad, and the illegal control and export of
foreign currency.

' A group of 25 lawyers cordingted by Mr.Amor Safraoui.



1.2 | The Black Book

December 3, 2013, a surprising event emanated from the Presidency of
the Republic of Tunisia; namely the publication of the Black Book, which
has caused much controversy about its content, the choice of the date of
its publication, its purposes ...

This book was also a subject of controversy regarding its relationship with
the process of transitional justice and for the protection of personal data
mentioned in the book.

The book presents a blacklist of people who have had dealings with the
fallen regime, that led to think that this publication does not constitute an
ordinary book but as an attempt to gather information on the components
of civil and political society.

The decision to publish this book in conjunction with the beginning of
the discussion of transitional justice law, makes us wondering about the
purposes of this publication. This has been the fundamental argument
on which are based the book's defenders and its author to say that this
publication has been the basic reason of the adoption of the transitional
justice law.

Archives constitute an important national structure regarding its
protective role of history and national memory that retain documents
relating to violations of the past in order to avoid the emergence of a new
dictatorship.

Thus, the archive is a fundamental element in revealing truth. However,
initiatives such as the Black Book, can affect negatively this role due to
the lack of transparency and a scientific approach to these sources, even
though it might actually uncover some truth.

Besides its violation of the law n © 88-95 of August 2 1988 on archives,
the publication of the Black Book is also a violation of the law n © 2004-63
of July 27 2004 on the protection of personal data, especially in its first
article, which states that «Everyone has the right to protection of personal
data relating to privacy as one of the fundamental rights guaranteed by the
constitution and can not be processed in the framework of transparency,
fairness and respect for human dignity and in conformity with the provisions
of this Act. «And that Article 13, which prohibits «the treatment of personal
data relating to offenses, their finding, criminal prosecution, penalties,
preventive measures or criminal record.»



1| Truth Establishment

Knowing the truth is a fundamental right of all individuals, and especially
victims. The truth allows to an objective rewriting of the history and
the conservation of the national memory. In Tunisia the first period of
transition (January / October 2011) was characterized by the absence
of political will to establish the truth on human rights violations during
the regime of the dictatorship, the present period (covered by our report
October 2011 / December 2013 ] continues to neglect this essential part
of transitional justice process . Indeed, and apart from the efforts of civil
society, researchers and academics, the official will remain absent. This
neglect was relatively mild by the publication of reports of commissions
of inquiry (1) but the truth has been manipulated by the publication of the
Black Book by President of the Republic (2).

1.1 | Commissions of investigations

In Tunisia, after the fall of the former regime, one of the major decisions
was the creation of two commissions: the National Commission on
Investigation into the abuses recorded during the period from 17 December
2010 until the achievement of its subject and National Commission on
Investigation into Corruption and Embezzlement.

This was a step towards the abandonment of traditional state structures
and the creation of special commissions to establish the truth on a specific
subject covering a definite period. However, the role of commission is still
limited. Indeed, the two commissions had a very limited mandate. The
Commission on human rights abuses covered only a very short period:
December 17 2010 to February 2011 and issued its report in June 2012.
It tried to bring all the arguments relating to overtaking and events of
Tunisian «revolution « but without establishing truth and determining
the exact list of victims. The commission of investigation into corruption
and embezzlement, its mandate covered the entire period fromNovember
7 1978 to January 14 2011 , however, the short duration of its mission,
(January 2011 - January 2012) has enabled this commission to uncover
major lines of the corruption machine that existed before 2011.



the risk of the monopoly and the politicization of the process. Thus, its role
of pressure and advocacy was multiplied and it was regrouped in coalitions,
coordination and networks which have accompanied all the national and
regional dialogue on transitional justice and the adoption of the law and
the composition of Truth and Dignity Commission.

The role of international bodies: The International organizations have
been very active in the process of transitional justice and in particular
with regard to the dialogue that led to the adoption of the law. Indeed, the
United Nations Development Program (UNDPJ, the High Commissioner for
Human Rights and the International Center for Transitional Justice (ICTJ],
were the real sponsors of this process. These organizations presented their
assistance and logistical and financial support to the Tunisian Government
and in particular the two ministries which are directly involved in the
process: Justice and Transitional Justice, and they supported the effort
civil society in this regard.

At the level of scientific research, the period covered by this report is
characterized by a very rich scientific and academic production. Indeed,
the transition to democracy has been treated from various angles and in all
academic institutions: Law school, university of legal and political sciences,
political sciences, faculties and institution of human sciences, press and
communications institutes.... Thus, the library on the democratic transition
in general and on transitional justice in particular has been enriched day
by day. However this very important academic work is not accompanied by
an effort of publication. Indeed, the publications in this field are few.

All these combined efforts of civil society, universities, politicians and
international bodies have allowed the elaboration of the law on transitional
justice, butthe processoftransitionaljusticeisfarfromacomprehensiveand
coherent view. This conclusion is reflected at all levels: the establishment
of the truth (1) the criminal prosecution (2] the compensation (3], the reform
of the administration (4). However, the process of dialogue on transitional
justice (5) and the adoption of the law itself (6] remain important.



Constituent Assembly adopts a law on transitional justice. Texts that
established parallel and partial process of transitional justice that
could empty the entire process. It's mainly all measures relating to the
recruitment in public service witch is consisted as forms of reparation for
old regime’s victims. These measures could hinder the establishment of a
global and comprehensive approach of transitional justice, as provided by
the legal milestone of this period namely the Law of 24 December 2013;

At the institutional level , the period from October 2011 / December 2013
was marked by the absence of a comprehensive reform strategy of the
Administration . Despite the establishment of administrative structures
whose purpose reform , the results are very limited or absent. Indeed,
the appointment of two ministers , one of the Administrative Reform and
the other of Governance and fight against corruption , have not given any
results . The Minister in charge of Administrative Reform resigned but
never has been replaced and the second position was eliminated with
the composition of the government in January 2014. However , regarding
independentinstances, the currenttransition period saw the establishment
of certain instances such as the High Independent Instance for Audio
visual Communication (HAICA] and The High Independent Instance for the
Elections [ ISIE ), and the creation of other bodies such as the National
Authority for the Prevention of Torture and Truth and dignity commission.

At the judicial level, the picture is very mixed: the setting up of the
provisional Committee overseeing judicial justice has been a positive step
in this period. However, the judgments of military courts about cases of
“martyrs and wounded of the Revolution” have been widely criticized.
Indeed, the judgments in appeal courts in April 2014, reviewed all
judgments rendered by the first instance and replaced prison sentences
up to 36 years at first instance to prison sentences witch don’t exceed 3
years on appeal !

The role of civil society was very striking. Indeed, the civil society has
played a very important role in this second transition period and in terms
of the debates on the constitution, its participation in the national dialogue
which ended with multiple political crises and especially regarding the
transitional justice. With the creation of the Ministry of Transitional Justice,
in January 2012, the civil society has felt the danger of such creation and



Introduction

When we decided to publish a second report on the state-of transitional
justice in Tunisia, following the publication of our first report by the “Arab
Institute of Human Rights™ in June 2012, entitled “Transitional Justice in
Tunisia: lack of strategy and predominance of improvisation,” We were
reluctant to use the same title for the current report.

However, the adoption of the law number 2013-53 of December 24 2013
relating to transitional justice, prompted us to reconsider our choice of title
and focus on the adoption of this law as it is considered the highlight of the
period covered by this report (October 2011 - December 2013).

Indeed, the process of transitional justice has been very marked by the
2nd transitional period which began with the election of the Constituent
National Assembly , October 23, 2011 . This political and constitutional
period par excellence affects the process of transitional justice on different
plans: political, legal, institutional , jurisdictional , the role of civil society
and international bodies and the level of scientific research.

In political terms, the election of the Constituent Assembly represented
the highlight of this period. A political functioning based on the relationship
between the majority and the opposition, a difficult political and democratic
exercise for a country which was used with the dictatorship and the unique
voice. Political assassinations , a rise of Islamist terrorism ... A period that
has seen very serious political crises that led to the fall of two governments
( February and December 2013) , the commitment of a national dialogue
between political parties and national organizations and civil society ... And
finally the adoption of the new Constitution of Tunisia January 27, 2014 .

In legal terms, the period covered by this report had two sets of legal
texts relating to transitional justice. Texts that are preparing the process
by reference to the Constituent Act of December 16 2011 relating the
provisional organization of public authorities, which stated that the



b) A clear recognition of the universality of human rights
c) A recognition of transitional justice principles
d) A scope that extends to all elements of
transitional justice
6-1-2 - The establishment of a structure with
global expertise
a) The nature of the commission, an independent body!
b) Large functions
c) important prerogatives
d) Judicial prerogatives
6-2- The loopholes
6-2-1-Questions that could hinder the autonomy
of transitional justice structures
a) Controversy about the independence of the
truth and dignity commission
b) The creation of specialized chambers
c]JThe possibility of overlapping structures
of transitional justice
Conclusion
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It is also expected that this publication serves as a reference document
for all stakeholders in transitional justice in the starting phase following
the passing of Fundamental Law 55, especially the Truth and Dignity
Commission and its executive body, the legislative body which will continue
to play an important role, legislative departments in related ministries,
civil society, and media (which needs to have a proper understanding of the
role and mandate of the Commission and present it to the public).

In conclusion, KADEM will save no effort to disseminate this publication in
the Arabregion especiallyin countries witnessing transformation processes
and countries looking to the Tunisian transitional justice experience in the
making, in order to draw best practices and lessons learned, and striving
to avoid our mistakes and shortfalls, since the revolution began till the
passing of the Law.

Al- Kawakibi Democracy Transition Center is thankful to United Nations
Development Program (UNDP) for its generous, continuous support to the
work of the Center on different initiatives; research as well as field work
and capacity building. These complementary initiatives contribute to laying
the fundamentals of transitional justice for all concerned citizens.

Amine GHALI

Program Director

Kawakibi Democracy Transition Center



PRESENTATION

Al-Kawakibi Democracy Transition Center (KADEM] is pleased to
continue its support to the transitional justice process in Tunisia, given its
leading role among civil society institutions in disseminating knowledge
and building expertise about the subject. As part of this role, KADEM
continues its efforts to document the Tunisian experience of transitional
justice (following its first publication Transitional Justice in Tunisia: Theory,
Practice and Future Outlook, March 2012; Preparatory Transitional Justice
Process in Tunisia: Collection of Studies”, Sept 2013) and contributes to
this new publication Transitional Justice in Tunisia: Finally the Law!,
prepared by Pr. Wahid Ferchichi and the researchers’ team composed of
Maroua Belgacem, Emna Sammari, Ahmed Aloui, Nacereddine Harzallah,
and in partnership with the Tunisian Association Defending Individual
Liberties (www.adlitn.org) s. This collaboration between KADEM and the
researchers’ team is the continuation of previous collaborations on several
initiatives and projects related to transitional justice and/or relevant to the
democratic transition process as a whole.

The current publication - which comes as a follow up to a previous
publication Transitional Justice in Tunisia: the Absence of a Clear
Strategy and the Predominance of Improvisations of the same author and
researchers’ team and published by the Arab Institute of Human Rights-
is a reference work that contributes to documenting the legal aspect of
transitional justice, starting from the elections of October 2011 to the
passing of “the Fundamental Law on Transitional Justice” in December
2013. Moreover, this publication addresses all related issues that were
not seen as part of the transitional justice process when decisions were
made or laws passed; while some positively impacted the process, many
others had an adverse and delaying impact. The research methodology of
this publication seeks to distance it from polemics around the process of
transitional justice, especially from the legislative body, lacking expertise
in legislation, in transitional justice and in democracy transition issues.
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