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Transitional Justice and Democratic Transition in the Arab World :
The Moroccan Equity and Reconciliation Commission as a sample

Abstract:

In different periods of their history, most Arab countries went through
political and social crises, during which human rights were flagrantly
violated (disappearances, assassinations, torture...). This had a negative
impact on the stability of these countries and on their political and
developmental process, gave rise to conflicts that most of the time turned
violent, and complicated the process of democratic transition.

At the same time, Arab judicial institutions were incapable of offering a
genuine justice in societies torn by divisions and conflicts. This led to the
persistence of human rights abuses in a number of Arab countries.

While democracy rests upon a number of conditions and prerequisites,
turning the page of the past and revealing truths, through the transitional
justice mechanism, can only pave the way for a constructive democracy
that can help put an end to internal conflicts and lay solid foundations for
the rule of law.

In this context, the Moroccan Equity and Reconciliation Commission has
largely contributed to creating a dialogue between victims on the one hand,
and the state on the other hand. It has also helped to make heard the
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victims’ voice on a large scale, and to spread the culture of human rights,
which has enhanced the current process of political change in Morocco.

It is, therefore, important that Arab countries take cognizance of, and draw

from, pioneering international experiences in terms of transitional justice,
S0 as to promote a national reconciliation that lays the ground for a sound
democratic practice, and to break away from the political stagnation they
are experiencing.

What is transitional justice? Can it be achieved in the Arab world? To
what extent has the Moroccan transitional justice experience succeeded?

Dr. Idris Lakrini,
Professor of International Relations and Political Science
Cadi Ayyad University, Marrakech
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Transitional justice and the needs of Arab societies
Amro Kamal Ibrahim Hassan khalil:

Mr. Khalil has a Master of law, LL.M from El Zaiem El Azhari
University in Khartoum; he is an Associate Advocate. He works in the
Aztan Legal Consultancy, mainly handling Canar Telecommunication
Company Contracting & legal representing. Mr. Khalil is member of
Sudanese bar association; and member of Arab bar association.

Abstract:

Justice is a long and backbreaking odyssey. It carries within it various
meanings and significances. It is the path toward building the state and
consolidating its powers.

This paper is an attempt to address the concept of transitional justice.
Though recent in the Arab world, this concept has its place in the life of
people, especially in the eras of injustice, oppression and despotism.
Justice is always the path toward salvation, varying according to
spatiotemporal conditions. Achieving justice and removing the traces of
the past are among the sought objectives. Transitional justice is a recent
legal concept. However, no specific framework has so far been set for
this concept, though states are making efforts in this regard. This is, in
our view, due to the fact that this concept is linked to that of salvation,
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as well as to building and developing the state and removing the traces
of the past blemishing it.
The paper addresses the following specific points :
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Definition of “transitional justice” in the Arab world

The need for transitional justice in the Arab world

Forms of conflict

The purpose of applying transitional justice

Transitional justice and its role in building Arab societies
Transitional justice application strategy

Transitional justice and democratic transition

National reconciliation in the Arab world

International penal justice

. Arab transitional justice experiences

. Arab suggestions

. Justice and law

. Transitional justice application methods

. Access to transitional justice
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Abstract:

Mass sponsored-regime crimes have been committed in Arab word
since the independence of Arab countries. The culture of impunity,
indeed, encourages the persistence of these crimes, since responsible
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officials remain uncountable for their acts. Yet, impunity is a main
reason of instability and endless conflicts in the region. Transitional
justice seems, therefore, to be a must and a hope, at the same time, to
end this vicious circle of violence.

The analysis of the experiences launched in some Arab countries in this
respect, shows that transitional justice in those countries, except
Morocco, was mainly a victors’ justice resulting from an exogenous
process. Therefore, these experiences have ever managed neither to set
up peace nor to render justice. The model of transition justice suggested
to achieve these goals consists in an endogenous process founded on
equilibrium between peace and justice.

The promotion of the suggested model of transitional justice in Arab
world requires a number of prerequisites. Indeed, it would be required,
first, to face the unwillingness of Arab regimes and the unawareness of
the major actors in Arab countries; second, to seize opportunities
offered by Arab cultural heritage and international context as well,
which is favourable to the fight against impunity; and finally, to
stimulate the process by inducing domino effect, which would be
achieved if transitional justice was set up to deal with crimes committed
in several Arab countries under the colonial period.

Des masses de crimes parrainés par les régimes ont été commis dans le
monde arabe depuis l'indépendance des pays arabes. La culture de
I'impunité, en effet, encourage la persistance de ces crimes, étant donné
que les responsables restent innombrables de leurs actes. Pourtant,
I’impunité est une des principales raisons de I’instabilité et des conflits
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sans fin dans la région. La justice transitionnelle semble donc étre une
nécessité et un espoir, en méme temps, afin de mettre fin a ce cercle
vicieux de la violence.

L'analyse des expériences lancées dans certains pays arabes a cet égard,
montre que la justice transitionnelle dans ces pays, a I'exception du
Maroc, a été principalement une justice victorieuse, résultant d'un
processus exogene. Par conséquent, ces expériences n’ont jamais réussi
ni a mettre en place la paix, ni de rendre la justice. Le modeéle de la
justice de transition propose pour atteindre ces objectifs consiste en un
processus endogéne fondé sur I'équilibre entre la paix et la justice.

La promotion du modéle proposé de la justice transitionnelle dans le
monde arabe a besoin d'un certain nombre de conditions préalables. En
effet, il serait nécessaire, en premier lieu, de faire face a la réticence des
régimes arabes et I'ignorance dans les pays arabes; d'autre part, de saisir
ainsi les opportunités offertes par le patrimoine culturel arabe et
international, ce qui est favorable a la lutte contre I'impunité; et enfin,
de stimuler le processus en induisant un effet domino, qui serait obtenu
si la justice transitionnelle a été mis en place pour traiter des infractions
commises dans plusieurs pays arabes sous la période coloniale.
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Introduction

Throughout modern history, the Arab world has distinguished itself as
one of the bloodiest regions in the world. Indeed, if we take only the
post-independence era, a process begun mainly after World War 11, this
region has been the theatre of several dangerous conflicts causing
enormous human damage: millions of casualties, massive forcible
displacement, and millions of refugees. Such situation reveals a real
human disaster.

The grave violations perpetrated by authoritarian regimes outside armed
conflicts should also be taken into account. Thus, some Arab regimes
are notorious for their atrocity against their own populations. Political
opponents and independent intellectuals are the preferred target for the
security services of these regimes. Innocent civilians have, also, been
victims of serious crimes perpetrated on ethnic or religious bases, like
the Kurdish population in Irag and Syria, the people of Darfur in Sudan,
and the Palestinian people who had faced a series of endless massacres.

These violations remain, unfortunately, a dark reality in the region. Two
recent reports, whose credibility is beyond doubt, give a clear idea
about the situation. The first is the latest United Nations Development
Programme’s (UNDP) report on Human Development in the Arab
world that has been dedicated to the human security issues (UNDP
2009). The second is the Cairo Institute of Human Rights Studies’
(CIHRS) report on human rights in the Arab world for 2009 (CIHRS
2009). According to these reports, the Arab world has been affected by
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serious, large scale violations of human rights committed during a long
period. Impunity, which is a constant reality, has allowed violators to
continue acting safely. Now, the future of peace and stability in this
destabilised region depends on the manner in which justice must be
rendered to the victims of these violations. Certainly, Arab countries are
not altogether affected by these waves of violence and human rights
abuses, but only few of them have been spared.

The objective here is not to tarnish the image of the Arab world
excessively. Indeed, serious violations of human rights are not an
inherent property of this region. The recent history of some European
countries has been marked by similar violations, like Franco’s Spain or
Salazar's Portugal. Many Latin American countries have endured the
same tragedy, such as Argentina under the Generals’ rule and Chile
under Pinochet, let alone Africa where violence has reached
unprecedented levels mainly after the end of the Cold War.

Unlike Arab countries, the countries cited above had the merit and the
courage to overcome their tragedies and deal bravely with the dark
aspect of their recent history. The transitional justice techniques have,
indeed, helped these countries to build a sustainable civil peace and
ensure justice for victims.

The experiences of these countries have engendered an important
literature on the transitional justice concept which can be approached in
two main ways. The first approach includes any post-conflict process
justice, whether it is national or international, aiming to bring peace and
reparation for victims. This approach allows an extensive use of the

53
wwwe.arabtransitionaljustice.org



concept, and includes any post-conflict justice process regardless of the
mechanisms used to end the conflict.

The second approach is narrower and perceives transitional justice as a
set of processes and mechanisms aiming to deal with a legacy
characterized by widespread violations and abuse. More precisely,
transitional justice should ensure accountability, render justice, and
achieve reconciliation (Kaminski et al. 2006: 295). This approach,
mostly admitted, is based on the processes that several countries have
experienced during their evolution from authoritarianism to democracy,
particularly since the late 1980s.

The approach to transitional justice, undoubtedly, affects its historicity.
Hence, extensive approach delves transitional justice back a long way
into the transition processes’ history and includes early cases of
transition. This is the case, for example, of Jon Ester who extended his
investigations to the English Restoration of the 17" century (Thompson
2007: 512). Posner and Vermeule also include in their analyses some
processes belonging to the 18" century (Posner and Vermeule 2004:
770-777). By contrast, the strict approach limits the emergence of
transitional justice to the recent period after World War 1l (Scarlett
2009: 170). In this respect, the main trend considers the 1974 Ugandan
Commission of Inquiry into the Disappearance of people as the real
starting-time for transitional justice. Ever since, more than thirty
transitional justice processes have been set up principally in Africa and
Latin America.
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In this paper, the concept of transitional justice is dealt with in the light
of the second approach which has the merit of being more precise and,
consequently, more useful for analysis. The large perception could,
however, help to more illustrate the concept of transitional justice.

Transitional justice, in its real meaning, leads to a comprehensive
solution to the events that occurred during a tragic period of the history
of a given society without dwelling on the minus details. In a
transitional justice process, commitment to justice must not hinder the
aim to reach peace and achieve the transition to democracy. Justice
cannot, however, be sacrificed on the pretext of achieving peace. A
balance between the two terms of this delicate equation should
therefore, be carefully struck. Transitional justice covers a broad range
of judicial and non-judicial mechanisms whose main characteristic is
flexibility (Ambos 2009: 21-22). Indeed, this feature can be confirmed
mainly by the large variety of procedures that can be used to inquire
and to render justice, and the modalities of reparations for victims as
well, which include, inter alia, a moral reparation and social and health
programmes (Pham et al. 2010: 98-105).

Modern history offers large transitional experiences that have enabled
scholars to set a typology of transitional justice. In this regard, J. Ester
distinguishes between endogenous and exogenous transitional justice.
In the first case, the process is mainly initiated by local actors who
master its different steps. In the second case, the process is mastered by
foreign actors who dominate its different steps either directly or by
interposed persons (Elster 2004). The concept of legitimacy has also
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been explored by Posner and Vermeule and allowed more refined
classifications (Posner and VVermeule 2004: 769-770).

The wave of transitional justice that has gained the world after the end
of the Cold War did not spare the Arab world. Indeed, the success of
this mechanism has generated enthusiasm and hope in the regions
affected by a legacy of serious violations of human rights or those
facing ongoing conflicts, as it is the case for the Arab world. Certainly,
the Arab region remains far from what has been achieved in other
regions in this field, although transitional justice processes have been
already launched in some Arab countries. The debate on this subject
takes, furthermore, ample proportions as the demand for justice is
becoming increasingly important.

The question is to know if the Arab world was able to implement the
transitional justice mechanisms, and to identify the most suitable model
of transitional justice for this region.

To answer these questions, it is, first, worth identifying the profile of
justice that prevailed in the Arab world in post-conflict period. The
analysis and evaluation of this justice will help to determine the model
of transitional justice that matches more the needs of the Arab region
and, therefore, sketch out a road map in order to promote this model.

I-Profile of post-conflict justice in the Arab world

In recent years, some Arab countries, namely Algeria, Lebanon,
Morocco and Irag, have launched processes that can more or less
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approach the concept of transitional justice. These experiences could
help to understand the main characteristics of post-conflict justice in the
Arab region. Thus, apart from the Moroccan experience that needs a
special analysis, other experiences show a victors’ justice usually
resulting from an exogenous process.

1. A victors’ justice

Post-conflict justice experiences in the Arab world are those of winners
who have imposed their conditions on the vanquished party generally
treated as the sole responsible. Justice is not, therefore, the result of a
consensual process emanating from society. Generally, only abdication
could make justice possible. The most illustrative example in this
regard is that of Saddam’s Iraq after the invasion of Kuwait in August
1990. The huge international coalition led by US forces did not
encounter any difficulty to impose the ceasefire terms on the Iraqgi
regime after its military defeat. Thus, a reparation process had been set
up under the aegis of the UN. Iraq had to accept full reparation for the
victims, which rarely happens in the resolution of armed conflicts. The
ceasefire agreement concluded between Iraq and the UN in Safwan on
3" March 1991 had been the basis of this reparation process that was
detailed later by the two UN Security Council resolutions No. 705 and
706 voted on 15 August 1991 (Kostiner 2009: 119-120).

Moreover, the fall of Saddam's regime in April 2003 allowed the
establishment of a justice process for crimes committed against the
Kurds and Shiites. A special tribunal to prosecute those responsible for
these crimes was set up. However, this court was made possible only
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after the U.S. occupation of Irag. The idea of prosecuting Saddam
Hussein and other former high Iraqi officials was proposed, indeed, by
the U.S. administration since 1991 to the League of Arab States (LAS)
after the end of the 2™ Gulf War (Feb. 1991). The idea was to create an
ad hoc tribunal belonging to the LAS. However, the LAS did not accept
the US proposal to avoid the use of such instrument to bring other Arab
leaders to trial in the future. The scheme was subsequently revived at
the end of the Clinton administration, and the suggestion was to set up
an international special court independent from the LAS and inspired by
the International Criminal Court for former Yugoslavia and other
similar international jurisdictions. The objective was, indeed, to put
more pressure on the Iragi regime and push Saddam Hussein to resign.
This idea was discussed, also, by the Bush administration in 2000, but
the occupation of Irag on 9 April 2003 favoured the establishment of
the Iraqi Special Tribunal (IST) in pursuance of Governor Paul
Bremer's decree of 9 December 2003 (Bassiouni 2005; Newton and
Scharf 2008).

The IST received some criticism because it did not ensure fair trials. In
addition, the death penalty was pronounced at the end of those trials and
several officials of the former regime were executed including Saddam
Hussein. As a result, sectarian and ethnic violence increased within the
Iragi society and many acts of revenge were perpetrated as a reaction
against these trials (Cf. Amnesty International 2008).

The Accountability and Justice Law of 2008 was enacted to remedy the
shortcomings of the IST. Thus, prosecution will not be, under this law,
limited to senior officials of the former regime. However, this law
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raised several reservations regarding the guarantee to a fair trial. The
process of De-Ba athification, excessively led by the present rulers
against the former supporters of the Ba’ath party, has, furthermore,
received a legal status from the Accountability and Justice Law.

Thus, the victors’ justice has not contributed to the establishment of a
durable peace based on justice and respect for human rights. It is
actually regarded as revenge that does not offer an outlet for the vicious
circle of violence.

2. Justice resulting from an exogenous process

Post-conflict justice in the Arab world is mainly the outcome of the
intervention of foreign actors. The example of Lebanon illustrates well
this reality. Indeed, the assassination of former Prime Minister, Rafiq
Hariri, on 14 February 2005 provided an opportunity for some foreign
forces to internationalise the affair. The Special Tribunal for Lebanon
(STL) was, therefore, created in pursuance of the UN Security Council
resolution N° 1757 voted on 30 May 2007, which was inspired by IST,
since it was composed of Lebanese judges, and gained an international
support.

The STL raised several reservations because of its selective character
(Amnesty International 2009). Furthermore, several actors from the
Lebanese scene, specifically the allies of Syria and the Syrian regime
itself, have felt targeted by this tribunal, which fuelled the causes of
political and sectarian conflicts in Lebanon, a country weakened by 15
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years of civil war. Moreover, several murders have been committed,
especially after the creation of STL, targeting major political actors.

Like Lebanon, Irag has faced, also, the same problem of
internationalisation that has undermined the legitimacy of post-conflict
justice process launched after the US occupation. Yet, legitimacy is a
main guarantee of the effectiveness of transitional justice and an
essential condition to ensure a large adherence to the process.

The examples of Iraq and Lebanon highlight the problem of the linkage
between transitional justice and foreign interference in the Arab world.
Indeed, it has been clearly proved that the involvement of foreign actors
undermine the transitional process since such involvement is usually
perceived as illegitimate in this region. Still, it is important to know
when the involvement of foreign actors could be admissible in one
country and when it could not.

Foreign intervention in the transitional justice process should not be
considered as an evil per se, and should be analysed on a case-by-case
basis. Thus, in some situations, foreign intervention becomes necessary
to end serious violations given the disproportion between the parties of
the conflict. However, respect for the international law principles in this
case is a must for the legitimacy of this intervention which ought not to
be seized as a pretext to occupy one country. The transitional justice
process must be founded, furthermore, on the respect for human rights
and the spirit of justice, which was not the case, unfortunately, in Iraq
where the U.S. army has left open the path for acts of revenge that are,
simply, irrelevant to justice.
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3. The Moroccan experience: one swallow does not make a
summer?

Since the end of the reign of King Hassen Il, there has been an
increasing debate in Morocco on forced disappearances, arbitrary
detentions and other serious violations of human rights committed in
this country since independence in 1956 during the “years of lead”. The
pressure inflicted by the civil society and the opposition led the
Moroccan government to admit its own responsibility for these
violations. The accession of King Mohamed V1 to throne has made the
process easier. Hence, in his Throne Speech, pronounced on 23 July
1999, he promised a genuine commitment to the observance of human
rights standards. A few days later, the Indemnity Commission was
established on 16 August 1999 and began its first hearings on 11
November 1999. The Commission’s six months mandate was limited to
forcible disappearance and arbitrary detention issues (Slyomovics
2001).

The Indemnity Commission was undeniably a giant step towards
transitional justice in Morocco if it is looked through its political
context. Moreover, it represented an important precedent in the Arab
region, because for the first time serious violations committed in the
past have been openly debated. So far, the Moroccan state remains,
indeed, the sole Arab state to admit its responsibility for mass regime-
sponsored crimes.
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Nevertheless, much criticism has been addressed to the Indemnity
Commission because of the shortcomings that characterized its work.
That Commission was not, indeed, mandated to deal with all the
violations committed during the period under its jurisdiction (1956-
1999). It was not empowered, as well, to decide on the responsibility of
Moroccan officials for their acts that remained beyond accountability.

As a remedy to the shortcomings of the Indemnity Commission, the
Truth and Reconciliation Commission (TRC) was created in 2004. The
creation of this new commission generated hope and enthusiasm.
Several national and international actors were involved to ensure the
effectiveness of the TRC. Joint actions were undertaken for this purpose
by the Moroccan human rights organisations (such as the Moroccan
Association of Human Rights, the Moroccan Organisation of Human
Rights, the Moroccan Forum for Truth and Justice), the Fédération
Internationale des Ligues des Droits de I’Homme (FIDH) and the
International Center for Transitional Justice (ICTJ). The aim was to
provide Moroccan NGOs with the expertise developed by these
international NGOs through a long and an important experience in this
field.

Unlike the Indemnity Commission, the TRC was mandated to
investigate all serious violations of human rights committed between
1956 and 1999. Its work consisted also in deciding compensation for
victims and presenting recommendations to the authorities to prevent
future violations. The TRC’s final report reflects an impressive work
during which thousands of people were heard in public hearing sessions
widely covered by the local mass media.
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Nevertheless, the TRC was not provided with sufficient means to carry
out its mission adequately since it was not empowered to make judicial
decisions. Persons responsible for violations were neither prosecuted,
nor brought to trial, but they, actually, received an official guarantee
against accountability.

The TRC should be seen, however, as a great achievement in itself if it
is considered in its regional context. The main merit of the Moroccan
experience consists, indeed, in the endogenous aspect of the process.
The international context of the fight against impunity, certainly,
encouraged and contributed positively to this process. Still, the internal
dynamics of the Moroccan society played the decisive role in this
regard since the struggle to render justice to the victims of serious
violations in Morocco evolved in crescendo two decades before. This
period witnessed the revival of civil society and democratic opposition
in Morocco. The emergence of a national consensus about the necessity
to open the human rights violations committed during the
lead” strengthened the legitimacy of the process.

‘years of

Despite its weaknesses, the TRC’s experience should be considered as a
starting-point for the promotion and improvement of transitional justice
in the Arab world. This experience could help, also, to identify the
transitional justice that the Arab world would need.
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I1-The suggested transitional justice model for the Arab world

The transitional justice desirable for the Arab world should ensure a
balance between the objective of establishing peace and the
requirements of justice. Moreover, transitional justice should be the
result of an endogenous process.

1. The peace and justice dilemma: the necessary
equilibrium

Peace and justice pose a rather delicate problem in any process aiming
at resolving any conflict. No one could pretend that the ideal balance
between the two goals is easy to reach. However, it is now generally
accepted that sustainable peace could not be achieved without an
effective justice and vice versa. Justice itself will not be feasible
without peace. The relationship between peace and justice is thus
dialectical. Experience has shown that peace which ignores justice will
only last for a while.

Such a balanced approach to peace and justice in the Arab world is
particularly needed to overcome the legacy of the “years of lead”, to
borrow the Moroccan expression, and the ongoing conflicts in Iraq,
Somalia, Sudan and Yemen. Still, in many Arab countries affected by
waves of violence and serious human rights violations, the concern to
establish peace has often prevailed over any other goal, and mainly that
of rendering justice. This statement is confirmed by a harmful practice
of amnesia in the Arab countries where peace process was launched to
end one conflict. Amnesia was practiced, indeed, either de jure or de
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facto. This confirms, in fact, a culture of impunity and denial of justice
that provide those responsible for serious violations of human rights
with formal guarantees against accountability.

De jure amnesia has been practiced in Algeria, Bahrain, Lebanon and
Sudan. Regarding Algeria, the victims of the civil war that has killed
thousands of civilians since 1992 received a total denial of justice.
Indeed, two reconciliatory laws passed after Bouteflika’s accession to
power in 1999 had granted a total amnesty to those involved in the
tragic events whether they belonged to the Algerian army and the
security forces or they were Islamist insurgents, providing the latter had
surrendered their weapons to authorities. These laws that cultivated
impunity were voted by the Algerian Parliament respectively in 1999
and 2006. Consequently, hundreds of thousands of victims have seen
their hope for justice lost (Tlemcani 2008).

Concerning Bahrain, after a long period of mass violations of human
rights committed against Shiites (mainly during the years 1975, 1984
and 1994), the King of Bahrain decreed a general amnesty in 2002.
According to the official discourse, the aim of the Decree 56/2002 was
to achieve national reconciliation. However, this Decree provided
officials who had been responsible for torture and other serious human
rights violations with a total immunity against accountability. A recent
Human Rights Watch’s report on Bahrain shows that the recurrence of
torture practices is essentially a consequence of the lack of
accountability for the past violations committed in this country (Human
Rights Watch 2010). Once again, experience confirms that
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reconciliation and peace could never be achieved without justice for
victims.

In Lebanon, the Al-Taif Agreement that helped end 15 years of civil war
has provided no possibility to bring the perpetrators to justice nor to
repair victims and their relatives. Moreover, the Lebanese Parliament
had passed the law No. 84/91 in 1991 that granted amnesty to all those
responsible for the war which killed 185 000 people (Mallinder 2009:
155-156). The barons of the civil war have been granted key positions
in the Lebanese political system since the Al-Taif Agreement has
operated a sectarian distribution of the political power.

In Sudan, the practice of amnesia is even more worrying since this has
ensured complete impunity to those responsible for the most dangerous
war crimes. Thus, the peace agreement to end the conflict in Southern
Sudan, concluded in January 2005, granted amnesty to persons
responsible for crimes committed during 21 years of civil war which
caused, inter alia, the death of two million persons. The lack of
accountability and denial of justice were among the factors that have
aggravated the situation in Darfur since 2003 (Human Rights Watch
2009: 70-74).

Besides, amnesia has been excessively practiced de facto in the Arab
world. Hence, in all other conflicts and violations not mentioned above,
the rule is forgetfulness. The list of tragic events is long enough to list
the most known ones, such as the civil wars in Yemen (North Yemen:
1962-1970, South Yemen: 1986-1987, 1991, and the ongoing conflict in
Sa’ada), the civil war that had started in Tunisia just after the Internal
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Independence of June 1955 (November 1955-June 1956), the Dhofari
rebellion in Oman (1974-1975), Al-Outaybi’s rebellion in Saudi Arabia
in 1979 (Hegghammer and Lacroix 2007), the endless Somalian
conflicts, and so on. AIll these bloody conflicts ignored any
accountability for the dangerous crimes and violations of human rights.
The Arab countries have, instead, preferred to impose peace and to
deny justice. But in reality, neither peace nor justice has been brought to
Arab societies.

This distorted and limited approach to peace needs to be reconsidered
since it has never guaranteed an effective peace in the Arab countries
affected by violence. A new approach is therefore essential and must
include justice in an integrated and comprehensive transitional process
towards a society of peace and justice. Such a process should mainly
insure:

o An end to violations of human rights in an irreversible way;

o A fair compensation for victims: this should include physical
and moral reparation by a solemn acknowledgment of the State’s
responsibility for the violations and a range of material reparation, such
as financial compensation, the offer of some benefits such as access to
free health, the establishment of programmes to assist victims of torture
and violence who suffer from physical and/or psychological traumas;

o The establishment of the truth by organizing public hearings
which offer opportunities for former guilty persons to reveal the full
truth and seek forgiveness;

o The prevention of future violations by working on the origins of
violence and disrespect for human rights which could be done by
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establishing, inter alia, programmes intended to increase awareness
amongst public and education for human rights.

2. The need for an endogenous transitional justice process

The intervention of foreign actors to launch a transitional justice
process has always been problematic as regards legitimacy. Indeed,
such intervention could have a positive or negative impact on the
process as it is perceived as legitimate or illegitimate by local actors.

In the Arab world, it is hard for a foreign intervention to be viewed
positively. Many historical, cultural and other factors should be
regarded to understand this regional particularity. The history of the
Arab world has, indeed, deepened mistrust towards foreign intervention
particularly since the 19" century. The colonisation of the majority of
Arab countries by European countries (France, Germany, Italy and UK)
was at the origin of this situation. The national struggles for
independence were particularly harsh and left many scars and trauma
that still persist. Besides, debate on colonial crimes has increased in the
recent years, particularly as regards crimes committed under the French
occupation of Algeria from 1830 until 1962.

The Arab public opinion seems to consider any foreign intervention,
whatever its origin and form, as a kind of neo-colonialism. The
legitimacy of justice resulting from an exogenous factor would be,
therefore, disputed. Indeed, it would be very difficult for a foreign
intervention to gain the required legitimacy to initiate a transitional
justice process in the Arab region.
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Bearing these factors in mind, it is clear that transitional justice could
be effective only when it results from an endogenous process. Thus, the
social and political forces in the Arab world have to assume the decisive
role in launching such a process, which explains why the Moroccan
experience has had no problem of legitimacy since it has resulted from
a national consensus. Critics from within that have considered this
experience questioned its improvement but did not challenge the
process per se. The transitional process in Irag, by contrast, was
disputed after the 2003 invasion because of the lack of legitimacy.

The requirement of an endogenous process does not mean that the
contribution of foreign actors would be totally banned, which will not
be possible for several reasons. Firstly, such a contribution can
sometimes seem indispensable. Foreign actors can, thus, assume a
positive role by supporting the transitional justice process when their
intervention is done in a coherent manner. In this regard, the UN’s and
the European Union’s contributions to establish a transitional justice
process in Bosnia and Herzegovina to address the violations committed
between 1992 and 1996 can be considered as a good example of the
international community’s involvement in transitional justice (Rangelov
and Marika 2009: 357-389). The European Union could play the same
role in the Arab countries with which an extensive partnership was set
up including democracy and human rights issues, such as Jordan,
Lebanon and Tunisia (Boubakri 2009). The African Union, also, offers
important opportunities for the Arab African countries to promote
transitional justice. Over the years, the right to justice has remarkably
been promoted in the African human rights system since several years.
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The African Commission on Human and People’ Rights (ACHPR)
considered, in this respect, the right to truth as a constitutive part of the
right to remedy (ACHPR 2007; Kamatali 2007: 282; Nakvi 2006).

I11-A Roadmap to promote transitional justice in the Arab world

The promotion of transitional justice in the Arab world requires a
number of prerequisites, such as facing some challenges, seizing the
offered opportunities, and inducing the domino effect.

1. The challenges to face

Transitional justice in the Arab world is facing two major challenges:
unwillingness and unawareness.

On the one hand, Arab regimes do not seem ready to accept the
reparation of the serious violations committed against their citizens
either during the past or at present. Transitional justice is often, the
result of a political transition process that aims to boost one society
towards democratic regime. Actually, the transitional justice process
has succeeded only where a simultaneous democratisation process has
been launched. In the Arab world, specifically in states where
transitional justice is required, democracy is either entirely absent or, at
least, is too precarious to ensure constructive ground for transitional
justice.

The problem of Darfur shows the negative impact of the denial of
justice by the Arab regimes. Actually, considering the Report of the
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International Commission of Inquiry on Darfur, which reported the
Sudanese government’s unwillingness to prosecute the war crimes and
other gross human rights violations committed in Darfur since 2003, the
UN Security Council Resolution decided on 31 March 2005 (Res. 1593)
to refer the issue to the ICC. As a repost, the Sudanese government set
up the Special Court for Drafur (SCD) to deal with crimes committed in
North Sudan. However, the SCD has totally failed to render justice
because the real reason behind its establishment was, indeed, to thwart
the ICC’s involvement in this conflict (Damgaard 2008: 266; Kaufman
2005: 352-353).

On the other hand, Arab societies are not aware enough of the need and
importance of transitional justice. Indeed, apart from Morocco which
has experienced a significant mobilisation of the civil society and
political parties, the interest granted to this issue is very sporadic and
limited. As an example, during a seminar held in Iraq on transitional
justice in 2004, not a single participant wished to take part in the
workshop designed to reconciliation (Hodgkinson 2005: 80-81).

Thus, the promotion of transitional justice in the Arab world needs to
achieve two goals. The first is related to the democratisation of Arab
regimes. It is, actually, unthinkable that a process of transitional justice
would ever be developed without launching a process of democratic
transition. The second goal is the enhancement of awareness of
different actors in the Arab countries. Thus, it is necessary that claim to
justice for the victims of violations becomes an essential element of the
action programmes of different actors of civil society and political
parties and other influential actors in Arab societies.
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2. The opportunities to seize

Despite serious challenges, the Arab region offers many opportunities
to introduce and promote transitional justice. These opportunities
should be seized in the most effective way to strengthen the capacity of
different actors to achieve these objectives. Thus, it is essential to
benefit from the potentialities of Arab cultural heritage and from the
international context as well, which is favourable to the fight against
impunity.

2.1. The positive contribution of cultural heritage to conflict resolution
has been confirmed by different studies focused on several African
countries affected by violence such as Uganda (Quinn 2007: 397-401).
The classic Arab culture is, indeed, rich in traditional mechanisms
designed to resolve conflicts and render justice. This culture places
great emphasis on values that promote transitional justice such as
forgiveness and reconciliation. Moreover, the Koran encourages people
to give forgiveness and award those who aim for reconciliation (e.g.
Koran, XXIV: 22; XLII: 40; XLIX: 9).

These peaceful principles, which helped to overcome conflicts
efficiently, had already existed in the ancient Arab societies even before
Islam. Thus, the ancient Arabs often used conflict resolution
mechanisms based on reconciliation and justice, which usually included
moral and material reparations. The Dahis oua Al-Ghabra war, which
was waged on the eve of Islam and lasted four decades between two
main Arab tribes at that time, is a famous example in this respect. This

72
wwwe.arabtransitionaljustice.org



war ended thanks to the mediation of other tribes who helped the
belligerents to reach a peace agreement that provided reparations to
victims. This peacemaking event was already celebrated by the famous
poets (Mu'allagah) of Nabighah of Dhubyfin, ‘Antarah of 'Abs and
Zuhair of Muzainah (Lyall 1914: 65 -66). Al-Tabari, in his famous
History of Prophets and Kings, written in the 4™ century Hegira (8"-9"
centuries AD), reported several examples confirming that these
techniques were commonly used to resolve conflicts in the old Arab
societies either before or after Islam (Al-Tabari, passim).

These historical examples are worth being explored in order to highlight
the ability of Arab culture to help promote of transitional justice in
modern Arab societies. The cultural heritage could be, therefore,
revalued to reach equitable solutions for past violations of human rights
in many Arab countries. The exploration of the cultural potentialities of
the region could, certainly, help to set up transitional justice in several
Arab countries.

2.2. Besides, the present international context is marked by an
increasing struggle against impunity. The end of World War 1l was,
indeed, a turning point in this struggle that has evolved crescendo, ever
since, as a consequence of the atrocities of this war. The San Francisco
Charter creating the United Nations on 26 June 1945 reflects the will of
the international community after the World War 11 to take seriously
human rights violations. Several positive developments have been made
in this regard. The International Criminal Court (ICC), created in 1998,
illustrates well this post-World War 11 trend.
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The involvement of several international NGOs in the Arab World in
the field of struggle against impunity has been significant. Thus, the
ICTJ and the FIDH were very active in Morocco, providing the
Moroccan civil society with a precious support during the TRC process.
The ICTJ was, also, involved in Iraq and helped Iraqi actors to design a
transitional justice process to deal with the Saddam’s regime legacy
after the 2003 invasion. Similar efforts were also made in Algeria
during the debate on the amnesty law of 2006.

Besides, the ICC involvement in Darfur should be considered as an
interesting achievement in this respect. The warrant to arrest the
Sudanese President Omar Al-Bachir has, indeed, produced a positive
impact on the conflict in North Sudan. Furthermore, this warrant has
been widely supported by the international community and the NGOs.
Some states made positive steps and issued a national warrant pursuant
to the ICC’s decision, such as Bolivia where the Supreme Tribunal
(STB) decided on 13 August 2009 to implement in the Bolivian legal
system the ICC’s warrant to arrest the Sudanese President and other
officials (STB 2009).

This particular international context of globalisation of justice confirms,
indeed, that impunity’s days are numbered, and that victims would not
wait for much longer to see justice as a reality. The Arab world should
not be an exception.

74
wwwe.arabtransitionaljustice.org



3. Inducing the domino effect

Most of the Arab peoples had suffered a lot under the yoke of European
colonialism since the 19™ century. Several crimes were committed
during this period and were gradually intensified as the national
struggle for independence was increased. Thus, some towns and
villages had become well known in modern Arab history for the
massive massacres perpetrated by colonial forces, such as Setif and
Guelma in Algeria that were massacred by the French Army on 8 May
1945. Crimes related to colonialism in the Arab region have not,
unfortunately, ended yet. Actually, colonialism still causes serious harm
in Iraq and Palestine. The US crimes committed since the occupation of
Irag in 2003 are actionable before the ICC (Ross and Rothe 2008).
Besides, Israel has never stopped the violations of the international
humanitarian law since 1948. The last wars on Lebanon (July 2006) and
Gaza (December 2008) were real scandals for the Israeli army which
has failed to observe the essential rules of the international
humanitarian law.

Transitional justice in the Arab World could be promoted by
stimulation if significant antecedents existed. Indeed, the transitional
justice process could create a beneficial domino effect in most Arab
countries if it was launched to end major conflicts in the region. In
concrete terms, transitional justice would assume this challenging role if
it was set up to deal with crimes committed in several Arab countries
under the colonial period. This would help to achieve at least two goals.
On the one hand, ensuring justice for victims of colonial crimes would
reinforce the same claim for violations committed by Arab regimes
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after the Independences. On the other hand, this will help different
actors in the Arab countries to improve their skills in the field of
transitional justice and struggle against impunity.

In this respect, Algerian President Bouteflika has recently addressed a
call to French authorities to admit their responsibility for the massacre
of Setif since they are, legally, the continuity of the former colonial
power. Similarly, the issue of political murders under colonial period,
and more precisely the assassination of nationalist leaders, have been
raised recently. Thus, the debate on the assassination of the famous
Tunisian nationalist leader Farhad Hached in Tunis on 5 December
1952 recurred after the launch of legal procedures intended to prosecute
the presumed criminals who were former French officials.

Unfortunately, these calls for justice have been completely ignored by
former colonial forces. Worse, some of them showed arrogant and
provocative amnesia. This was particularly the case of France after the
promulgation of the controversial Act of 23 February 2005 that
reflected a systematic denial of the responsibility for the colonial
crimes. France exaggerated, thus, selective amnesia in rehabilitating
terrorists of the Organisation de [’Armée Secréte (OAS) that was
responsible for war crimes in Algeria (Cf. Boilley 2005; Chrétien 2005;
Liauzu 2005).

The French de jure amnesia practice towards crimes committed in
Algeria and in other Arab countries dates back to 1962 when the Decree
No. 62-328 was promulgated on 22 March 1962. This Decree granted
amnesty for acts committed against “the Algerian insurrection”.
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Furthermore, the Decree No. 62-328 was followed by the law granting
amnesty for similar acts committed in Algeria, Morocco and Tunisia
(Mallinder 2009: 137).

It may seem rather paradoxical that countries, like France, are moving
towards the adoption of the universal jurisdiction principle for crimes
against humanity and other similar crimes, while their national laws
ensure impunity for the same crimes committed by their officials during
the colonial period. However, it is true that Italy has recently taken an
interesting step in this field. The Italian Prime Minister acknowledged
the responsibility of Italy for crimes committed in Libya after the 1911
occupation. Still, the Italian example is far from being a model in this
regard to induce the required domino effect.

Conclusion

The preceding analysis has showed that transitional justice is possible in
the Arab world and is necessary at the same time to deal with the past
or the current serious violations of human rights. Transitional justice is,
therefore, a hope and a must for this region.

Several factors could contribute to ensure justice and make sustainable
peace with transitional justice. However, transitional justice could not
be a reality without a simultaneous transitional political process. The
double struggle for democracy and justice would have real meaning
only if it emanates from the Arab societies; otherwise, the process will
fail to bring democracy and render justice as well.
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The Arab world will, certainly, not be a bastion of democracy
overnight, but it seems that the fight against impunity has, indeed,
begun and has already managed to make progress. However, much
remains to be done.
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Abstract:

Described in the Qur’an as the “amicable settlement” that “is best,”
sulha is founded upon the notion that conflicting parties should engage
in compromise, possibly with the aid of a mediator, in order to resolve
disputes and reconcile relationships.28 This paper seeks to first explain
the foundations of restorative justice theory from a western perspective.
It will then identify the Islamic foundations to this “so-called Western
concept” through an examination of the restorative themes in the
Qur’an and an analysis of Islamic crime and punishment.29 Any
discrepancies between the western restorative framework and the

28 Qur’an, 4:128, Aida Othman. "And Amicable Settlement is Best: Sulh and Dispute
Resolution in Islamic Law." Arab Law Quarterly 21 (2007): 68

29 Nawal H. Ammar., “Restorative Justice in Islam: Theory and Practice,” in The
Spiritual Roots of Restorative Justice, ed. Michael L. Hadley (State University of New
York Press: Albany, 2001): 162
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Islamic restorative framework will be discussed. It will then identify
the interpersonal nature of Islamic reconciliation practices in the Qur’an
and in the Hadith. Lastly, Islamic restorative justice will be illustrated
and identified through the Palestinian indigenous tradition of sulha.
This paper intends to demonstrate that in both theory and practice, what
is understood as Islamic justice can also be conceptualized as an
interpersonal, restorative justice.

Décrite dans le Coran comme étant un « réeglement a I’amiable » qui est
« le meilleur », Sulha est fondée sur l'idée que les parties en conflit
doivent s'engager dans des compromis, éventuellement avec I'aide d'un
meédiateur, afin de régler les différends et concilier les relations. Cet
article cherche a expliquer d'abord les fondements de la théorie de la
justice réparatrice du point de vue de I'Ouest. Il sera ensuite d'identifier
les fondations islamiques a ce « soi-disant concept occidental» a travers
I'examen des themes de justice réparatrice dans le Coran et une analyse
de la criminalité et le chatiment islamique. Toute divergence entre le
cadre réparateur de I'Ouest et du cadre réparateur islamique sera
discutée. 1l sera alors d'identifier la nature interpersonnelle des
pratiques de la réconciliation islamique dans le Coran et le Hadith.
Enfin, La justice réparatrice islamique sera illustrée et identifiée a
travers la tradition palestinienne indigene de sulha.

Cet article vise a démontrer que, dans la théorie comme dans la
pratique, ce qui est entendu c’est que la justice islamique peut aussi étre
congue comme une justice réparatrice interpersonnelle.
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Restoration as the Spirit of Islamic Justice

“Dispel the disputants until they settle amicably with one another; for
truly adjudication leads to rancor”®*
-Umar ibn al-Khattab, second Caliph of Islam

In 1974, Dave Worth, coordinator of Voluntary Service workers
for Mennonite Central Committee (MCC), declared that he was “ready
for a pie-in-the-sky idea.”* In charge of developing new community -
based methods to resolve conflicts in the Elmira, Ontario probation
department, Worth asked the following question: “Do I want to risk my
reputation in suggesting a negotiated settlement between the victim and
these offenders that has no basis in law?”*® As it turned out, this
question helped to usher in what is today the victim-offender
reconciliation movement.*  This movement, with its academic
foundations heavily rooted in the concepts of restorative justice and
conflict transformation can claim well over 100 programs in the United
States alone.*> Although this western conflict resolution approach is to
be commended, one must realize that what is seen as a “pie-in-the-sky”
idea that has “no basis in law” to some is also an ancient and codified

3! Aida Othman. "And Amicable Settlement is Best: Sulh and Dispute Resolution in
Islamic Law." Arab Law Quarterly 21 (2007): 69

%2 Howard Zehr, Changing Lenses: A New Focus for Crime and Justice (Scottdale:
Herald Press, 2005), 158

* Ibid., 159

* Ibid.

* Ibid.
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practice for others.*® The words from the seventh century that opened
this paper refer to an indigenous conflict resolution technique known as
sulha. Described in the Qur’an as the “amicable settlement” that “is
best,” sulha is founded upon the notion that conflicting parties should
engage in compromise, possibly with the aid of a mediator, in order to
resolve disputes and reconcile relationships.*” The following paper
seeks to first explain the foundations of restorative justice theory from a
western perspective. It will then identify the Islamic foundations to this
“so-called Western concept” through an examination of the restorative
themes in the Qur'an and an analysis of Islamic crime and
punishment.®  Any discrepancies between the western restorative
framework and the Islamic framework will be discussed. It will then
identify the interpersonal nature of Islamic reconciliation practices in
the Qur’an and in the Hadith. Lastly, Islamic restorative justice will be
illustrated and identified through the Palestinian indigenous tradition of
sulha. This paper intends to demonstrate that in both theory and
practice, what is understood as Islamic justice can also be
conceptualized as an interpersonal, restorative justice.
Restorative Justice: Western Perspective

In order to make the appropriate comparisons with the Islamic
perspective, it is important to first outline the “restorative justice
paradigm.” This paradigm should be located behind the backdrop of
the retributive form of justice largely evidenced in the United States.

* Ibid., 158-159

3 Qur’an, 4:128, Aida Othman. "And Amicable Settlement is Best: Sulh and Dispute
Resolution in Islamic Law." Arab Law Quarterly 21 (2007): 68

38 Nawal H. Ammar., “Restorative Justice in Islam: Theory and Practice,” in The
Spiritual Roots of Restorative Justice, ed. Michael L. Hadley (State University of New
York Press: Albany, 2001): 162
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The retributive system defines the state as the victim. A crime is
committed not because an individual has been harmed, but because a
law has been broken.*® The justice process is primarily concerned with
placing blame on the offender “so that just deserts can be meted out.”*
At its core, the system is adversarial; reconciliation is discouraged as
the parties are forced into a zero-sum game in which “irreconcilable
interests” are assumed.* A restorative criminal justice system, on the
other hand, defines crime not as the breaking of a law, but through the
harm that it creates. It understands the needs of the victims and the
offenders as the catalyzing force. Instead of conceptualizing the victim
as the inanimate, socially constructed “state actor,” the victim must be
understood as the injured party.** The main motivation in this process
lies in fixing those relationships through “obligations to make things
right.”* The obsession with the Roman call for lex talionis, the “eye
for an eye” justice principle, is replaced with the answer to the question,
“if the offender’s eye is lost as well, will this help the victim to then
see?”™

Although restorative justice describes the offender, the
community, and the victim’s participation as necessary for restoration,

** Howard Zehr, Changing Lenses: A New Focus for Crime and Justice (Scottdale:
Herald Press, 2005): 80

“ Ibid., 81

*! Howard Zehr, Changing Lenses: A New Focus for Crime and Justice (Scottdale:
Herald Press, 2005), 78

* Ibid. 184

* Ibid., 181

* Marc Gopin, “Forgiveness as an Element of Conflict Resolution in Religious
Cultures: Walking the Tightrope of Reconciliation and Justice,” in Reconciliation,
Justice, and Coexistence: Theory and Practice, ed. Mohammed Abu-Nimer (Lanham:
Lexington Books, 2001), 92
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the main locus of attention is placed upon the victim and his or her
needs. Victims have needs of expression, safety, and support. Their
basic questions must be answered. They need for the wrong that had
been done to them to be validated and spoken against on their behalf.
In other words, the justice process must provide a sense of
vindication.*® They also have needs surrounding restitution; the process
must seek to “raise the victim to his or her previous level.”* This may
be in the form of service or monetary compensation. As crime strips
victims of their sense of power, an “experience of justice” must occur in
which an authentic feeling of autonomy is realized.*’ In the U.S.
criminal justice system, “secondary victimization” often occurs as
victims are provided little information about the case and are only taken
into account as possible witnesses against the offender.*® Restorative
justice presents the individual victim and his or her needs as the central
component of the justice process.*

In a restorative framework, the needs of the offender and the
affected community are an important, albeit secondary, focus. After
individuals commit crimes, they need to be made responsible for their
actions. Individuals are made accountable, and any guilt that may have
surfaced is addressed by “understanding and acknowledging the harm
and taking steps to make things right.” It is also necessary that the
offenders themselves are able to participate in this process of

* See note 11, 191
** Ibid, 193
“Howard Zehr, Changing Lenses: A New Focus for Crime and Justice (Scottdale:
Herald Press, 2005), 27-28
* Ibid. 31
49 .
Ibid., 194
*® Ibid., 201
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determining how to make right.>* It is important to note that the current
U.S. system does not encourage such accountability as by “its nature it
encourages offenders to deny their guilt and to focus on their own
situations.”™ The focus is upon a victim-offender separation that has
the effect of limiting the chances of true accountability. Restorative
theory explains that offenders must, at the very least, be allowed to right
awrong. This theory also understands that the community has needs as
well. They need to know that the crime has been acknowledged and
that a process is under way in order to address the underlying issues.*®
They also need for the offender to be reintegrated into their community
in a productive way. Community participation in symbolic
reconciliation activities with victims and offenders may occur in order
to restore the “sense of wholeness” within the community that had
previously been lost.>*

Howard Zehr explains that at its core, crime is a “violation of a
person by another person.”” According to restorative justice theory,
crime creates broken relationships and justice serves to mend those
relationships. The restorative tradition’s focus upon needs fulfillment is
ultimately concerned with creating an atmosphere in which repentance
and forgiveness may be realized. The “aim of justice,” according to
Zehr, “ought to be to move the relationship toward reconciliation.”
Restorative Themes in Islam

*! Ibid.

> Ibid, 51

> Ibid., 195

>* Howard Zehr, Changing Lenses: A New Focus for Crime and Justice (Scottdale:
Herald Press, 2005), 195

** Ibid., 182

*° Ibid., 188
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In order to demonstrate the extent to which Islamic justice is
compatible with the restorative justice paradigm outlined above, the
themes of Tawhid, Fitrah, forgiveness, empowerment, justice, and
compensation will be discussed in the context of the Qur’an. Defined
as the “Principle of Unity of God and All Being,” Tawhid speaks to the
oneness and interconnectedness of all creation.’” As “everything
emanates from God,” all creation is related to one another and is
intended to exist in a harmonious balance.® Fitrah explains that as
every individual is created in the “form and image of God,” the original
state of man is fundamentally good.® As all Muslims exist under this
same “canopy of God’s prevailing mercy” with fundamental
inclinations toward goodness, Tawhid and Fitrah can be seen to ground
the restorative potential in Islam. ® All should live toward this
“original constitution” of goodness, balance, harmony, and unity, a state
reminiscent of the Old Testament concept of Shalom.

From a Qur’anic perspective, the relationship between
forgiveness, empowerment, justice, and compensation also present
many important restorative elements. God is described as “oft-
Forgiving;” His mercy and kindness extend to all who seek

> Muslim Peacebuilding Actors in the Balkans, Horn of Africa, and the Great Lakes
Regions, Salam Institute for Peace and Justice, 2005, 7

*% Ibid.

* Ibid.

60 David B. Burrell, C.S.C., “Interfaith Perspectives on Reconciliation,” in The
Politics of Past Evil: Religion, Reconciliation, and the Dilemmas of Transitional
Justice, ed. Daniel Philpott (University of Notre Dame Press: Notre Dame, 2006), 122
51 Muslim Peacebuilding Actors in the Balkans, Horn of Africa, and the Great Lakes
Regions, Salam Institute for Peace and Justice, 2005, 7, Howard Zehr defines Shalom
as “a condition of ‘all rightness,’ of things being as they should be, in various
dimensions.” (Changing Lenses, 130)
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repentance.’” As God is even willing to forgive those who worship
idols, a sin most grievous in Islam, humans must follow God’s lead and
“hold to forgiveness” even while facing an evil and ignorant world.* A
corollary to forgiveness is non-retaliation or a denial of vengeance.
While the Qur’an does allow for “life for life, eye for eye...and wounds
equal for equal,” it quickly qualifies this statement by explaining that
“if anyone remits the retaliation by way of charity, it is an act of
atonement for himself.”® The Qur’an suggests that the victim should
not perceive these methods as a point of weakness, but, as Mark Gopin
explains, “as an act that confirms his strength as a person.”® A hadith
affirms this sentiment: “A strong person is not the person who throws
his adversaries to the ground. A strong person is one who contains
himself when he is angry.”66 The “bigger” person, the individual who
the Qur’an explains has the “courageous will,” is not the one bent upon
vengeance, but the one that does not need to retaliate.®” Islam
constructs an empowering forgiveness through its reversal of traditional
assumptions on weakness. Islamic forgiveness is not empty and weak.

®2 Quran, 24:22

63 Qur’an, 7:199

* Qur'an, 5:45, Similarly, verse 42:40 states, “The recompense for an injury is an
injury equal thereto, but if a person forgives and makes reconciliation, his reward is
due from Allah.”

® Marc Gopin, “Forgiveness as an Element of Conflict Resolution in Religious
Cultures: Walking the Tightrope of Reconciliation and Justice,” in Reconciliation,
Justice, and Coexistence: Theory and Practice, ed. Mohammed Abu-Nimer (Lanham:
Lexington Books, 2001), 93

®® Malik’s Muwatta 47.3.12, Marc Gopin, “Forgiveness as an Element of Conflict
Resolution in Religious Cultures: Walking the Tightrope of Reconciliation and Justice,”
in Reconciliation, Justice, and Coexistence: Theory and Practice, ed. Mohammed Abu-
Nimer (Lanham: Lexington Books, 2001), 93

" Quran, 42: 43
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Rather, it is a means to align oneself with the forgiving ways of the
Holy and Powerful God. Additionally, the concept of forgiveness
cannot fully be understood without the related concept of justice. The
act of forgiveness should correspond with an act of restitution on the
part of the offender. As explained in Surah 2: 178, “But if any
remission is made by the brother of the slain, then grant any reasonable
demand, and compensate him with handsome gratitude. This is a
concession and a mercy from your Lord.”® From an Islamic
perspective, forgiveness without some form of compensatory justice is
no forgiveness at all.

Crime and Punishment in Islam

As Islam is concerned with every aspect of one’s life, it is
undoubtedly concerned with issues of crime and punishment.®® Much
of its foundations may be attributed to the concept of Tawhid mentioned
above. As each human is equally obligated toward God, a brotherhood
of believers (ummah) exists with “an integrated relationship of
solidarity.”™® The different categories of crime and their corresponding
punishments are determined by their perceived affect on the ummah.
Three categories of crimes, Hudud, Quisas, and T7a'’zir, are
distinguished by the type of right, either private or public, that is in

68 Qur'an, 21: 78

% Nawal H. Ammar., “Restorative Justice in Islam: Theory and Practice,” in The
Spiritual Roots of Restorative Justice, ed. Michael L. Hadley (State University of New
York Press: Albany, 2001), 161

" Ibid., 166
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breach.”* Hudud crimes are considered public or God’s right crimes.
They include theft, adultery, slander, drinking alcohol, highway
robbery, rebellion, and apostasy.’®> As the prevention of such crimes is
considered a “must for the society to survive,” their corresponding
punishments are especially severe, and in most cases corporal.”® An
example may include cutting off the hand of a thief or stoning for
adultery.” It is important to note that each Hudud crime and its
appropriate punishment are addressed specifically in the Qur’an,
leaving little room for judicial opinion.” It must also be recognized
that the offender is able to seek forgiveness at any time before the suit
begins in order to escape the God’s right punishment.”® Additionally,
as the case against the offender must be proven beyond a shadow of a
doubt under very specific guidelines, it is generally thought to be
difficult to prove Hudud crimes.”” For the purposes of this paper, it is
important to make a note of the place of the victim throughout the
Hudud process. Described as a “more silent participant,” the victim is
only allowed to engage the process as a witness, and this is only

"t Nawal H. Ammar., “Restorative Justice in Islam: Theory and Practice,” in The
Spiritual Roots of Restorative Justice, ed. Michael L. Hadley (State University of New
York Press: Albany, 2001), 166

" Ibid., 167

”® Mohsen Rahami. "Islamic Restorative Traditions and Their Reflections in the Post
Revolutionary Criminal Justice System of Iran." European Journal of Crime, Criminal
Law and Criminal Justice 15, no. 2 (2007): 230-231

" See note 41, 169, Ibid., 231

> See note 41, 167

’® See note 43,232

7 See note 41, 168, Note: specific conditions must exist to prove Hudud cases such as
not being a minor, not being forced into the act, proof of sanity, having knowledge of
the law in which the offender broke.
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according to certain judicial schools.”® The Shafi’i and Hanbali
schools, for example, do not allow the victim to be a witness as
“enemies against each other” should not engage in testimony. "

Quisas crimes, unlike those of Hudud, are understood to involve both
public and private rights.®® As they describe murder, assault, and other
forms of bodily injury, the victim is understood to be both the
individual that is harmed and his or her community. Ammar explains
that “it is public because humans are God’s creation and private
because the victim’s family has lost a loved one.”® Unlike Hudud, the
Qur’an is less specific about the exact crimes and their resulting
punishments. As explained above, although retaliation is allowed,
guiding  principles involving compensation, forgiveness, and
reconciliation are of primary focus.®? Quisas crimes often involve a
wali amr, or “appointed guardian” that is chosen by the democratically
elected leader in order to mediate the settlement between the
participating parties.®® It is this individual that explains the options to
the victim and his or her family, often encouraging alternatives to lex
talionis in the form of diyya or sulh. Diyya, also known as blood
money or victim’s compensation, must be agreed upon by the victim in
order to be enacted.*® If the victim so chooses, he or she may also

’® Ibid.

" Ibid.

8 Nawal H. Ammar., “Restorative Justice in Islam: Theory and Practice,” in The
Spiritual Roots of Restorative Justice, ed. Michael L. Hadley (State University of New
York Press: Albany, 2001), 169

*! Ibid.

# Ibid., 170

% Ibid.

* Ibid.
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decide to completely forgive the offender, denying any form of
compensation.”®  Sulh, understood to be “an additional step in the
process” of diyya, is encouraged by the wali amr and involves
negotiations between all involved parties with the overall goal of
reconciliation.®® Although it is clear that the victim is the primary agent
in choosing the method of punishment, it is noteworthy that the
offender plays a role as well. He or she plays an important part in
accepting to pay victim’s compensation and participating in the
reconciliation process.®’

Ta’zir crimes are reserved for those offenses that are not
addressed in the Qur’an or in circumstances in which there is not
enough evidence to engage Hudud or Quisas crimes.?® Although they
are guided by the principles of the Qur’an, it is understood that they are
completely human constructions with the ability to be altered as needed.
Ta’zir crimes focus upon rehabilitation, forgiveness, and “minimum
punitive measures.”

Negotiated Settlement and the Prophet
Before comparing the western restorative tradition with the

Islamic justice paradigm, it is worth noting that there is much support
within the Qur’an and the hadith to support the negotiated settlement

% Ibid.
* Ibid., 171
¥ Nawal H. Ammar., “Restorative Justice in Islam: Theory and Practice,” in The
Spiritual Roots of Restorative Justice, ed. Michael L. Hadley (State University of New
York Press: Albany, 2001), 172
88 .
Ibid.
¥ Ibid., 173
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(sulh) over Islamic adjudication (gadi).®® As explained by Aida
Othman, “the Qur’an and the sayings of the Prophet...do not impress
that the central objective in the event of conflict should be to seek the
dichotomous, imposed decision by a judge...”®* The Qur’an repeatedly
urges conflicting parties to “arrange an amicable settlement...that is
best.”® The Prophet was known for his ability to mediate disputes and
take part in negotiated settlements.”®* This is evidenced in his treaties
with the tribes of Medina and his former enemies in Mecca.**
Nevertheless, the Prophet was well aware of even his own inability to
mediate all disputes. The following well- known hadith confirms this
sentiment:

“You bring me lawsuits to decide, and perhaps one of you is more
skilled in presenting his plea than the other and so | judge in his favor
according to what | hear. He to whom I give in judgment something
that is his brother’s right, let him not take it, for I but give him a piece
of the Fire.”®

It should be recognized that Islamic tradition, the Qur’an, and the
Prophet’s own words stress the importance of interpersonal
reconciliation.

% Ajda Othman. "And Amicable Settlement is Best: Sulh and Dispute Resolution in
Islamic Law." Arab Law Quarterly 21 (2007): 68

*! Ibid.

> Qur'an 4:128

» See note 60, 69

** David Smock, “Islam and Democracy,” United States Institute of Peace Special
Report 93, September 2002, 5

% Aida Othman. "And Amicable Settlement is Best: Sulh and Dispute Resolution in
Islamic Law." Arab Law Quarterly 21 (2007): 69
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Islamic Justice: Restorative and Retributive?

Before making any conclusions about the restorative potential of
Islamic justice, | think it should firstly be stated that, as there is no
single interpretation of Islamic law, there will be no single
interpretation of the role restorative justice may play in the Islamic
context.” Nevertheless, a basic understanding of Islamic crime and
punishment leads one to some important conclusions. As crimes are
distinguished between Hudud, Quisas, and 7« zir, comments upon their
compatibility of restorative justice must be made separately.

It appears that Hudud crimes offer the least compatibility with
the western perspective to restorative justice. As God and the ummah
are recognized as the primary victims, the needs of the specifically
harmed appear to be of minimal focus. Although the victim may gain
some vindication from the application of corporal punishment against
his or her offender, the victim is estranged from the justice process, and
in many cases not even allowed to testify against the offender. The
offender may very well gain a sense of accountability after his or her
punishment. However, the process provides little opportunity to “make
things right.” As punishments are permanently locked in their
retributive settings, offenders are unable to engage in creative solutions
incorporating restitution. Howard Zehr often speaks of the success the
restorative justice tradition has with issues surrounding theft.”’

% Nawal H. Ammar., “Restorative Justice in Islam: Theory and Practice,” in The
Spiritual Roots of Restorative Justice, ed. Michael L. Hadley (State University of New
York Press: Albany, 2001), 163

" Howard Zehr, Changing Lenses: A New Focus for Crime and Justice (Scottdale:
Herald Press, 2005), 163
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Offenders may be ordered to work for the victim or get another job as a
means to pay for what was lost, stolen, or destroyed. Hudud crimes do
not allow for such an option. It must be recognized, however, that the
extent to which theft is considered a Hudud crime is often in question
and depends upon local interpretations of Islamic law.”® Additionally,
Ammar explains that in many cases, the “physical stigma” of many of
the Hudud punishments prevents reintegration within the community.*®
Although he or she may be clean in the eyes of God, the offender will
always communicate an “otherness” through physical scarring or a loss
of limbs. It is important to note, however, that the particularly “strict
and comprehensive evidentiary rules” surrounding Hudud crime often
result in Quisas and 7« ’zir punishments.'® The high burden of proof
may have the effect of lowering the degree of the crime, possibly
resulting in more restorative punishments within the Quisas or Ta zir
categories.

The Quisas and Ta zir crimes are much more compatible with
the western restorative justice paradigm as they more fully exemplify
the Islamic restorative themes identified above. As Quisas crimes
clearly identify private rights, there is a strong focus upon the
individually victimized and his or her participation within the justice
process. The ability for this individual to be the central figure in
deciding the punishment for his or her offender creates an atmosphere
that addresses the ‘“needs” of empowerment, vindication, and

*® E.g. Akg'und"uz et al., S, er iye sicilleri. 38 D’Ohsson, Tableau g'en eral, vol. 111, p. 266,
INTERNET D1aLoGUE wiTH Mehmet Bey, 5/3/09

* Nawal H. Ammar., “Restorative Justice in Islam: Theory and Practice,” in The
Spiritual Roots of Restorative Justice, ed. Michael L. Hadley (State University of New
York Press: Albany, 2001), 169

' bid., 174
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restitution. It is empowering in that not only is the victim’s decision
enforced, but also in that the victim is given the opportunity to
demonstrate his or her “courageous will” through forgiveness.'®* It is
vindicating in that his or her opinions, feelings, values, and beliefs are
received and validated by the wali amr and the justice process as a
whole. As the victim may decide to require the offender to pay diyya,
justice is marked with restitution. As the offender is provided the
opportunity to “make things right” by asking for forgiveness and paying
the diyya, his or her needs to become accountable may be realized.
Additionally, as the wali amr is chosen by the democratically elected
leader, the community’s voice is expressed.'® The overall process,
driven by the mediating force of the wali amr and the Qur’anic ideals of
forgiveness and solidarity, encourages the parties to move toward sulh
(reconciliation), an important goal of a restorative justice. Ta ’zir
crimes, as Ammar explains, are “most amenable” to the western
restorative justice paradigm.'®® As these crimes are founded upon man-
made laws guided primarily by the spirit of the Qur’an, the Islamic
restorative themes outlined above can “be implemented with little
resistance.” %

Based upon the above analysis, one may conclude that under
some circumstances, as Mohsen Rahami explains, “the scope of

% qu r'an, 42:43

Nawal H. Ammar., “Restorative Justice in Islam: Theory and Practice,” in The
Spiritual Roots of Restorative Justice, ed. Michael L. Hadley (State University of New
York Press: Albany, 2001), 172

% Ibid., 175

Ibid., 173
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restorative justice undergoes some limitation.”’®®  This may be

especially true with certain interpretations of Hudud crimes such as
robbery. Nevertheless, it appears that many aspects of Islamic justice
are very compatible to the restorative justice paradigm outlined in this
paper. I believe that if one looks to the “spirit” of the Islamic tradition
— to the themes of forgiveness, empowerment, and restitution that form
the backbone of much of Quisas and Ta’zir crimes and to the
interpersonal nature of Islamic conflict resolution in which “sulh...is
best,” a restorative justice is none other than the desired goal. The next
section of this paper will illustrate the restorative reality in which the
Islamic faith participates through the Arab indigenous practice of sulha.
Sulha: the Islamic Perspective

It should firstly be stated that the word sulh is understood to
mean “reconciliation” or “cooperation” and the word sulha is the
process itself.!%  Although the Qur'an does use the word sulh to
express reconciliation, it does not specifically outline the particularities
that surround the process. It is important to recognize sulha as a pre-
Islamic, indigenous conflict resolution mechanism that is practiced
among Arabs, and especially Palestinian Christians, Muslims, Druze,
and bedouin.’®” Nevertheless, given the high proportion of Muslims in
the areas in which sulha is practiced, it is worthwhile to analyze the

1% Mohsen Rahami. "Islamic Restorative Traditions and Their Reflections in the Post

Revolutionary Criminal Justice System of Iran." European Journal of Crime, Criminal
Law and Criminal Justice 15, no. 2 (2007): 233

1% sharon Lang. "Sulha Peacemaking and the Politics of Persuasion." Journal of
Palestine Studies 31, no. 3 (2002): 53

7 bid.
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practice through the lens of the Islamic faith. Such an analysis will help
illustrate how Islam is an agent of a restorative justice at present.

Before outlining the details of the process, it must be recognized
that although sulha incorporates issues of survival, community, respect,
hospitality, family integrity, and justice, it is, above all, founded upon
the Arab notion of honor, or sharaf.®® One informant explained, “In
Arab culture...you must restore sharaf. This man has killed your
father...it would be a dishonor if you do not take revenge, if you leave
your father’s killing to be passed by.”'® Thus, much of the sulha
process intends to “restore sharaf” through alternative, culturally
defined actions in which the victim, the offender, both of their families,
and the mediating parties “alleviate (the) emotional and social
pressures” of retaliatory action.™™ The following description of sulha is
particularly concerned with explaining how Islam may inform and
support this restoration of sharaf.

Although sulha can be used to resolve minor confrontations
between families, this paper will present its application in the more
serious cases of murder.  After the crime is committed, the
reconciliation process can not begin until the offender and his or her
family asks the most distinguished elders in the community to form a
delegation known as a jaha. The jaha exists as the primary figure in
advancing conciliatory relations between the conflicting parties. This
delegation may be conceptualized for Muslim populations as the wali

108 Ejias . Jabbour, Sulha: Palestinian Traditional Peacemaking Process, ed.

Thomas C. Cook, Jr. (House of Hope Publications: Montreat, 1996), 17, Ibid., 54
% Sharon, Lang. "Sulha Peacemaking and the Politics of Persuasion." Journal of
Palestine Studies 31, no. 3 (2002): 54

"% bid.
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amr spoken of in the Qur’an. As the Prophet was himself a wali amr,
the authority of the jaha may be well established. It is important that
the offending family is seen by the local population and especially by
the victimized family as “begging” for the support of the jaha.*** They
may use words such as, “I am in your house, and you must help me, I
am in your hands.”™? This has the result of establishing a certain level
of remorse, which, in turn, takes sharaf away from the offending
family. It should be noted that the Islamic call to seek forgiveness may
serve as a motivating factor.

It is of paramount importance that the jaha meets with the
offender’s family soon after the murder. It is this initial period, known
as “the eruption of the blood,” in which “wounds equal for equal” is
most likely to occur.™® At this point, the jaha is immediately
concerned with establishing an atwa, or armistice, in order to prevent
any retaliatory action.*** There are two primary means from which the
jaha will use the “cultural resource” of sharaf in order to attain atwa.™™
They will engage in what Sharon Lang deems ‘“reverse musayara,”
described as “symbolically...turn(ing) this relationship on its head by
beseeching an ordinary family (the victimized) to be so kind as to grant
them a favor — to make peace rather than to avenge themselves.”*

" Daniel L Smith. "The Rewards of Allah." Journal of Peace Research 26, no. 4

(1989): 388

Y2 bid.

1 Sharon, Lang. "Sulha Peacemaking and the Politics of Persuasion." Journal of
Palestine Studies 31, no. 3 (2002):56, Qur'an, 5:45

" Daniel L Smith. "The Rewards of Allah." Journal of Peace Research 26, no. 4
(1989): 389

13 See note 83,59
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From an Islamic lens, one can imagine the sharaf that might be
bestowed upon the victimized as the most distinguished mullahs, acting
in the tradition of the Prophet and with the label as wali amr, literally
beg for their help, not just once, but with an unrelenting persistence.
Additionally, members of the jaha will remind the victims that
forgiveness exists as one of the greatest methods to attain sharaf in
Arab cultures. As expressed by one jaha member:

“It is an act of sharaf to avenge, it is more honor not to revenge; that is
why we call him who forgives a great person. If he takes revenge, then
he is like any other normal person, but when he says, ‘I could have
killed the killer, but I chose not to,” that is a great man. In Arab culture
there is nothing bigger than forgiveness. This is the highest point, the
height of sharaf. Some people forgive because they do not have any
choice, but when you have a choice and you forgive, this is the highest
rank of sharaf*!’

Jaha members recognize that victims are in a position of entitlement
from which legitimate retribution may occur. However, it is precisely
this position that allows the jaha to convince the victims to engage in
acts of “magnanimity.”**® These acts allow the victims to manufacture
the highest degree of sharaf as the community witnesses the entitled
forgo lex talionis for the sake of, as the Qur’an explains, the
forgiveness which “is better.”™*® The atwa should be seen as one of

7 bid.
8 bid.
% Quran, 41:34
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these “acts of magnanimity,” especially if it is an “atwa of honor.”*?°

This form of atwa involves no monetary compensation, while the atwa
of diyya will. It is important that one views Islam as informing and
supporting these ideas. Jaha members that are speaking to Muslim
victims may explain that God favors the “stronger person” that is
willing to engage in an “act of atonement for himself.”*? It may be
said that those that agree to the atwa demonstrate the patience and
forgiveness that the Qur’an associates with the “exercise of courageous
will.”*??  Sharaf may be connected with piety as piety may be
connected to the God that is most powerful and honorable. Meanwhile,
the offender often flees his or her home in order to escape the chance of
retaliation. His or her initial expression of remorse is confirmed
through this action. In many cases, this is seen as a symbolic means to
accept humiliation and a lowering of sharaf.?® It is this heightening of
the victim’s sharaf and the lowering of the offender’s sharaf that allows
the jaha to leverage the necessary support to reach atwa.

After the atwa is agreed upon, the jaha then must make the
diyya ruling. This ruling, however, is characterized less by adjudication
and more by a “process of haggling and negotiation” through the
intermediary force of the jaha.'®* Once this amount is agreed upon, the
jaha will meet with the victims in order to “pay a visit...of honor and

2% Daniel L Smith. "The Rewards of Allah." Journal of Peace Research 26, no. 4

(1989): 389

21 Malik’s Muwatta 47.3.12, Qur’an, 5:45

Qur’an, 42:43

Sharon, Lang. "Sulha Peacemaking and the Politics of Persuasion." Journal of
Palestine Studies 31, no. 3 (2002), 56
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pleasure about the day of peace.”*® This day is marked by a public
ceremony with five main functions: to reintegrate of the offender(s), to
temporarily humiliate the offender(s), to finalize the dispute, to transfer
diyya, and to complete the restoration of sharaf upon the victim(s).*?®
The day’s events begin as the victim’s family ties a knot in a white,
spotless flag, signifying the safety of the offender’s family to proceed.
Carrying the flag, the jaha walks toward the offender’s family in
another part of town. The victim’s family, arranged in a line, waits for
the offender’s family to approach. In a moment often characterized by
great tension, each male relative of the offender shakes hands with
every family member of the victim. As explained by one informant,
“when they put their hands together, the case is canceled.”™®’ It is
important to note the finality of this event for the entire community.
This peace applies “for every embryo in the womb of his mother, and
for every sperm from the back of his father.”**® Following the shaking
of hands, the diyya is given by the offender’s family to the victim’s
family. It is often necessary that there be many witnesses to this
transaction as such an event publicly confirms the magnanimity of the
victim and his or her family.’® In many cases, affluent families will
immediately return the diyya. In one case, this action accompanied the

words, “I return this money. I do not need this payment to forgive.”130

125 See note 90, 390
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Such an action may be seen as the highest means to attain sharaf; not
only did the victim “remit retaliation,” but he also remitted any form of
compensation.  Although Islam should be seen to support diyya
payments, this action, | believe, may be informed by an Islamic
tradition that seeks to model the “oft-forgiving” and “most-merciful”
God. After the signing of the peace treaty, there remain two final
procedurally important steps in order to complete sulha. The victim’s
family will first invite the offender’s family to their house in order to
drink bitter coffee. This expression of hospitality to a former enemy
has the effect of heightening the victim’s sharaf. The offender’s family
then invites the victim and his or her extended family to a feast of rice
and lamb.’**  This event marks the final transfer of sharaf upon the
victims as it is thought to be a great honor to have such a “costly and
substantial meal” prepared for one’s entire farnily.132
Conclusion: Sulha, Restoration, and the Spirit of Islam

The sulha presents an ideal model for restorative justice. The
victim and offender’s needs of vindication, restitution, empowerment,
and accountability are specifically modeled according to cultural norms.
As the “need” to restore sharaf is of primary importance, the sulha
process provides numerous opportunities to empower the victim. Islam
is specifically relevant as it may be used to inform and support the
concepts of magnanimity, repentance, and reverse musayara.
Additionally, sulha reintegrates victims and offenders through a
delicate process of communal recognition. Such a process is
undoubtedly supported through the Islamic concept of “unity of God

B Sharon, Lang. "Sulha Peacemaking and the Politics of Persuasion." Journal of

Palestine Studies 31, no. 3 (2002), 61
2 |bid., 60
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and all creation.”*®

Rabia Terri Harris, a prominent Sufi writer,
explains that Islam “essentially conveys reconciliation with God.”*** |
believe that sulha exists as an important illustration of how, in many of
the worst cases, this may be realized. It helps illustrate that at its core,
the spirit of Islam, the “sulh...that is best,” is undoubtedly

restorative.*®

133 Muslim Peacebuilding Actors in the Balkans, Horn of Africa, and the Great Lakes
Regions, Salaam Institute for Peace and Justice, 2005, 7
3% David B. Burrell, C.S.C., “Interfaith Perspectives on Reconciliation,” in The Politics
of Past Evil: Religion, Reconciliation, and the Dilemmas of Transitional Justice, ed.
Daniel Philpott (University of Notre Dame Press: Notre Dame, 2006), 121
135 ’
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Abstract:

Throughout the so-called Third Wave of democratization, transitional
justice became a prominent issue as democratizing polities frequently
wrestled with addressing human rights violations perpetrated under the
prior regime. Up until recently, the Middle East has been impervious
from this trend. However, questions of transitional justice have recently
become salient issues across the region. Morocco, Iraq, and Afghanistan
are among those that are in the process of constructing or conducting
some form of transitional justice experiment or have recently completed
their effort. This paper takes stock of the Middle Eastern transitional
justice experience. After providing an overview of what has gone on, |
make provisional conclusions as to what outcomes we might expect
and, for those that have run their course, identify what effects these
experiments have had on their respective societies. | also prognosticate
as to the viability of further exporting transitional justice models across
the region should future opportunities arise.
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Tout au long de la soi-disant troisieme vague de démocratisation, la
justice transitionnelle est devenue une question importante que la
démocratisation de régimes politiques a souvent lutté en adressant les
violations des droits humains perpétrées sous le régime antérieur.
Jusqu'a tout récemment, les pays du Moyen-Orient a été imperméable a
cette tendance. Toutefois, la question de justice transitionnelle est
récemment devenue les points saillants de la région. Le Maroc, I’lrak et
1I’Afghanistan sont parmi les pays qui sont dans le processus de
construction ou de mener une certaine forme d'expérience de justice
transitionnelle ou ont recemment terminé leur effort. Cet article dresse
le bilan de I'expérience du Moyen-Orient de la justice transitionnelle.
Aprés avoir fourni un apercu de ce qui s'est passé, je fais des
conclusions provisoires sur les résultats et, pour ceux qui ont fait leur
temps, d'identifier quels sont les effets de ces expériences sur leurs
sociétés respectives. Jai également pronostiqué quant a la viabilité
d’exportation de nouveaux modeéles de justice transitionnelle dans la
région qui devrait amener de futures possibilités.
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Introduction

The Middle East has long been the final frontier of transitional
justice. In recent years, this has begun to change. Algeria has used
reparations programs and a series of amnesties to address the violence
of a nearly two decade-long Islamist insurgency. Morocco has
investigated past abuses and provided reparations to victims. Perhaps
most famously, Iraq has purged and prosecuted Saddam Hussein and
the former ruling Ba’ath party for its brutality. Yet, each of these
examples has had serious flaws, which have implications for the
prospect of peace in the respective country. Moreover, they generally
provide poor examples for a region with no shortage of histories of
violence and repression that call out for justice. This paper takes stock
of the Middle Eastern transitional justice experience. After providing an
overview of what has gone on, | make provisional conclusions as to
what outcomes we might expect and, for those that have run their
course, identify what effects these experiments have had on their
respective societies. | also prognosticate as to the viability of further
exporting transitional justice models across the region should future
opportunities arise.

Iraq

Saddam Hussein’s Iraq was renowned for its brutality after he
took power in July 1979. Suspected opponents were subject to torture,
execution, and arbitrary detention with alarming frequency. An
estimated 300,000 people are believed to have been disappeared during
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Saddam Hussein’s 34 years in power.136 With the government
dominated by Sunni Arabs, the Shi’a and Kurdish populations faired
particularly poorly. During the 1980-1989 Iran-Irag War, an estimated
50,000 — 70,000 Iraqi Shi’a were imprisoned or disappeared, with an
additional 500,000 forcibly expelled to Iran.137 A brief Shi’a rebellion
following the 1991 Gulf War resulted in thousands more executed,
imprisoned, or missing. The Kurds suffered a similar fate under
Saddam. For example, between February and September 1988, more
than 100,000 Kurds are believed to have been executed during the
genocidal Anfal campaign.138

Given the human rights abuses of Saddam Hussein’s regime, it
IS unsurprising that demand for transitional justice was high following
the March 2003 US invasion. A mid-2003 survey found widespread
support among Iragis across ethnic and regional boundaries for public
trials of those responsible for human rights abuses under Hussein’s
government.139 In fact, a variety of transitional justice measures have
been implemented. However, by and large, they have not promoted
reconciliation and state-building. Rather, transitional justice has been
politicized and manipulated to settle old scores. The numerous reports
of revenge killings and other actions against former Ba’ath party

B IRIN News.org. 2006. IRAQ: The rocky road to transitional justice. June 28.

7 bid.

138 Sissons, Miranda. 2008. Briefing Paper: Iraq’s New “Accountability and Justice”
Law. International Center For Transitional Justice. January 22.

3% |nternational Center for Transitional Justice, and Human Rights Center of the

University of California at Berkeley. 2004. Iraqi Voices: Attitudes Toward Transitional

Justice and Social Reconstruction. New York: International Center for Transitional
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members are indicative of the sentiment that has prevailed.140 As a
result, transitional justice initiatives thus far have exacerbated tensions
and jeopardized future stability.

Clearly, there was strong legal and ethical justification for prosecuting
Saddam Hussein and many of the top officials of his government.
However, the trials have been conducted in such a way that justice has
largely not been served. As one account summarized, the Iraqi tribunals
have suffered from a lack of international participation, poorly trained
judges and legal counsel, political manipulation, controversy over the
use of the death penalty, procedural and evidentiary shortcomings, and
security problems.141 Shortly after the US invasion, separate
assessments by the US government and the United Nations found the
Iragi legal system wholly inadequate for conducting trials of past
abuses.142 As a result, a new body was needed for the task. After
several months of deliberation by the Coalition Provisional Authority
(CPA) and the Iragi Governing Council (IGC), the statute for the Iraqi
Special Tribunal for Crimes Against Humanity (IST) was issued under
CPA Order No. 48 on December 9, 2003. The IST Statute gave the
tribunal jurisdiction over all Iragis for the crimes of genocide, crimes
against humanity, war crimes, and crimes under existing Iragi law that
had occurred in Irag, Iran, and Kuwait.143

"% Hatch, Richard. 2005. A year of de-Baathification in Post-Conflict Iraq: Time for

Mid-Course Corrections and a Long-Term Strategy. Journal of Human Rights, 4(1):
103-112.

Megally, Hanny and Miranda Sissons. 2007. The botched end of a thug. The Daily
Star. June 29.

2 United Nations Office of the High Commissioner for Human Rights. 2003. Legal
Needs Assessment Mission to Irag Workplan August.

'3 Statute of the Iraqi Special Tribunal arts. 10-14.
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Problems emerged from the very beginning. Despite the
extensive research done by lraqi expatriates and non-Iragi experts as
part of the US State Department Future of Iraq Project’s “Working
Group on Transitional Justice”, inter-agency rivalries and political
divisions within the Bush administration caused decision makers to
ignore its findings.144 The Iraqgis and the Bush administration shared a
preference for a national court due to a shared mistrust of the United
Nations (UN). As a result, the architects of the IST benefited less from
international transitional justice expertise and the lessons learned from
other tribunals, such as the International Criminal Tribunal for the
former Yugoslavia (ICTY), the International Criminal Tribunal for
Rwanda (ICTR) and the Special Court for Sierra Leone (SCSL).145
Rather, it was constructed and supported largely by a team of legal
advisors from the US Departments of Justice and State. Furthermore,
the broad mandate of the IST threatened to overwhelm it with hundreds
or thousands of potential cases.146

From its inauspicious beginnings, the Iragi tribunals have been
subject to political manipulation. The IGC’s Salem Chalabi gained
control of the establishment and administration of the IST as well as the
selection of judges and prosecutors. Because his uncle, Ahmed Chalabi,

** Working Group on Transitional Justice in Iraq and Iraqi Jurists’ Association. 2003.

Transitional Justice in Post-Saddam Iraq: The Road to Re-establishing Rule of Law and
Restoring Civil Society-a Blueprint, March.

%> Beth Dougherty. 2004 Victims’ Justice, Victors’ Justice: Iraq’s Flawed Tribunal.
Middle East Policy 11(2); Stover, Eric, Hanny Megally, and Hania Mufti. 2005.
Bremer's "Gordian Knot": Transitional Justice and the US Occupation of Iraq. Human
Rights Quarterly 27 (3).

14 Beth Dougherty. 2004 Victims’ Justice, Victors’ Justice: Iraq’s Flawed Tribunal.
Middle East Policy 11(2);
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had close ties with the Bush administration and the US Department of
Defense, Salem Chalabi’s appointment damaged the IST’s legitimacy in
the eyes of Iraqis.147 Eventually, after being indicted by an Iraqi court
on unrelated charges in August 2004, Salem Chalabi resigned from his
post with the IST.

Tarnished by the connection to the US occupation, the Iraqi
government replaced the IST after the handover of sovereignty. On
October 9, 2005, the Transitional National Assembly (TNA), to which
the CPA handed power, ratified Law No. 10 creating a new Iragi High
Criminal Court (IHCC) to replace the IST. Overall, the IHCC has many
of the weaknesses of its predecessor. The Dujail Trial was the first held
before the IHCC. Even before it began, five tribunal employees and a
defense attorney had been killed.148 After opening on October 19,
2005, the trial lasted just over a year before finding Saddam Hussein
and seven other defendants guilty of crimes against humanity for
torture, forced deportation, imprisonment, willful killing, and other
inhumane acts committed against Shi’as in retaliation for an
assassination attempt on Hussein in 1982. During the course of the
proceedings, the Higher National De-ba’athification Commission
(HNDBC) removed several court officials in what appeared to be an
attempt to influence the course of the trial. Moreover, the prime
minister and members of parliament pressured the IHCC to render a
decisive verdict. A similar pattern emerged with the Anfal Trial of
Saddam Hussein and Ali Hassan al-Majid (Chemical Ali), which began

w Bassiouni, M. Cherif and Michael Wahid Hanna. 2007. Ceding the High Ground:

The Iraqgi High Criminal Court Statute and the Trial of Saddam Hussein. Case Western
Reserve Journal of International Law 39(1).
18 IRINNews.org. 2006. IRAQ: The rocky road to transitional justice. June 28.
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in August 2006. In particular, the removal of presiding judge Amiri
signaled blatant interference with the independence of the judiciary.
Moreover, Saddam Hussein’s December 2006 execution for Dujail
prior to the conclusion of the Anfal Trial precluded a full accounting of
other crimes he had committed.

Although the high profile targets of the IHCC have ensured it much
deserved attention, with an estimated total Ba’ath party membership of
2 million out of 24 million Iraqis as of early 2003,149 the process of de-
Ba'athification has had broader and more pernicious effects on post-
invasion Iragq. One of the US’ first acts after taking over Iraq was to
establish a process to purge the Iraqi government of Ba’ath party
members. On May 16, 2003, CPA Order Number 1 established the
parameters of de-Ba’athification.150 Articles 2 and 3 outlined the
criteria  for de-ba’athification, which included “Senior Party
Members”151 and individuals holding positions in the top three layers
of the government bureaucracy, state-owned corporations, and other
public sector institutions regardless of party rank. However, the CPA
provided no clear policy for distinguishing those who had committed
human rights abuses (who may have numbered in the tens or even
hundreds of thousands152) from those who joined the party simply

%% Otterman, Sharon. 2005. Backgrounder: Iraq Debaathification. Available at

:http://www.cfr.org/publication.htmI?id=7853#p10 . Accessed April 5, 2010.

All CPA Orders are available at: (http://www.cpa-
iraq.org/regulations/index.html#Regulations) Accessed April 5, 2010.

This includes the ranks of ‘Udw Qutriyya (regional Command Member), ‘Udw Far’
(Branch Member), ‘Udw Shu’bah (Section Member), and ‘Udw Firgah (Group
Member).

Perito, Robert. 2003. Establishing the Rule of Law in Iraq: Special Report 104
(Washington, D.C.: United States Institute of Peace, April). Available at
http://www.usip.org/pubs/specialreports/sr104.html
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because it was a prerequisite for many of the most prestigious and well-
paying jobs in Irag. The failure to adequately consider individuals on
their own merits had dire consequences. In total, the CPA dismissed an
estimated 500,000 military and intelligence personnel and a further
30,000 public sector employees. Iragis with critical administrative and
policing skills were dismissed, which hampered reconstruction and
weakened the security situation. In fact, many dismissed and
unemployed former Ba’ath party members became sympathetic to the
insurgency movement.153

By August 2003, the management of de-ba’athification had been
transferred from the CPA to the newly formed Higher National De-
ba’athification Commission (HNDBC) under the IGC.154 The HNDBC
was a moderate improvement over the US-run process. It extended a
selective appeals process under which an estimated 9,000 ex-Ba’athists
previously disqualified under CPA Orders had returned to work in the
government as of 2005.155 However, the HNDBC refused to consider
appeals by former senior Ba’ath party members and military officers as
well as members of Iraq’s intelligence services.156 Nonetheless, led by
Ahmed Chalabi, a bitter opponent of Saddam Hussein’s regime, the
HNDBC remained politicized and vengeful.157

153 Ex-Baathists Play Crucial Insurgent Role, US Says. J Hendren - Los Angeles Times,

2005
> The CPA endorsed the creation of the HNDBC in a subsequent order.
Otterman, Sharon. Backgrounder: Iraq Debaathification. 2005. Available at
:http://www.cfr.org/publication.htm|?id=7853#p10 . Accessed on 04/05/2010
1% Chalabi, Agnad, “What Iraqis Want,” Wall Street Journal. 3/15/2004.
17 Stover, Eric, Hanny Megally, and Hania Mufti. 2005. Bremer's "Gordian Knot":
Transitional Justice and the US Occupation of Iraq. Human Rights Quarterly 27 (3).;
Hatch 2005.
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In the face of growing opposition from Prime Minister Allawi, other
IGC members, and US military commanders, the CPA withdrew its
approval of the HNDBC in June 2004 and authorized the 1GC to abolish
it and replace it. However, Allawi lost January 2005 elections and the
HNDBC persevered. The process finally underwent reform in January
2008 with the passage of the Law of the Supreme National Commission
for Accountability and Justice. It established a new Accountability and
Justice Commission. The law introduced four main changes to the de-
ba’athification process. First, it established an independent appeals
chamber. Second, it created a public prosecutor’s office to investigate
allegations against individual former Ba’ath party members. Third, the
law made certain, mostly low-level former Ba’athists eligible for a
pension. Finally, it allowed tens of thousands of low-level dismissed
Iraqis to return to work without going through the appeals process.

While the Accountability and Justice Commission is a marked
improvement in the management of de-ba’athification, it remains
problematic. By and large, the HNDBC has been melded into it,
including members who have been accused of using the process for
political ends. The International Center on Transitional Justice (ICTJ),
for example, has argued that the current process does not go far enough
to judge individuals based on their past actions rather than party
membership.158 It further argues that commissioners need to be more
accountable. This is exemplified by the role the commission played in
the recent Iragi national elections. In early January 2010, nine
predominately Sunni political parties and 458 individuals were banned

'8 International Center for Transitional Justice. Accountability and Justice Law.
Available at http://www.ictj.org/en/news/features/1466.html. Accessed April 5,
2010.
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from participating in the March 2010 parliamentary elections. In
February, the commission briefly lifted the ban before reinstating it. In
the end, only 26 of 177 individuals who appealed the ban were allowed
to run in the elections.159 The commission’s credibility was further
damaged by the fact that its current leader, Ali al-Lami, was himself a
candidate in the election.160

By and large, the transitional justice effort in Irag has been
botched. With the origins of most policies, particularly the most
punitive measures, in the CPA, they smack of victor’s justice. This
perception is compounded by the relative impunity US forces have
enjoyed since the invasion. Since the lIragi government resumed
authority in mid-2004, there has been relatively little improvement. The
IST and de-Ba'athification have been politicized and lack broad
credibility. As such, they seem more likely to foment further tension
than to promote peace, let alone reconciliation. These measures also do
comparatively little for victims. The CPA and the TNA studied
potential reparations options. However, it was not until late 2005 that
the Iragi parliament approved measures to establish the Political
Prisoners’ Foundation and the Martyrs’ Foundation (for those killed by
Saddam Hussein’s government) to manage reparations for these two
groups of victims. Finally, there has been periodic talk of a truth

159 Carnegie Endowment for International Peace. 2010. De-Baathification Decision

Postponed until after election Results. February 4.; Carnegie Endowment for
International Peace. 2010. De-Baathification Saga Verdict. February 25.

160 Ottaway, Marina and Danial Kaysi. 2010. De-Ba’athfication as a Political tool:
Commission Ruling Bans Political Parties and Leaders. Carnegie Endowment for
International Peace. January 26.
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commission in Irag.161 The idea is attractive because it could
potentially provide a broader picture of the brutality of Saddam
Hussein’s regime and the violence and chaos that followed the 2003 US
occupation. While both have merit, they require administrative and
fiscal capacity as well as security, three things the Iraqi government has
failed to deliver thus far.

Algeria

Algeria has been ravaged by violence and terror since 1992,
when multiparty elections that were set to be won by the Islamic
Salvation Front (Front Islamique du Salut — FIS) were cancelled. The
military declared a state of emergency and instituted a five-member
High Council of State to take power.162 The FIS was banned. Foiled at
the ballot box, some FIS members and supporters took up arms against
the government and, increasingly, civilians who they perceived as
backing the government. For its part, the government, along with
militias it had armed, committed massive human rights violations in an
effort to put down the rebel movement. Although the level of violence
has fallen dramatically since the 1990s and two amnesties have been
offered to the Islamists in a bid to coax them to lay down their arms,
violence and human rights abuses continue in Algeria. Official

! The ICTJ produced a 2004 paper outlining a plan. See International Center for

Transitional Justice. 2004. Briefing Paper: Toward a Truth Commission for Iraq. New
York.

192 At the beginning of 1994, the High Council of State was dissolved and Lamine
Zeroual became president.
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estimates put the number of killed in the government’s battle against the
Islamists at between 150,000 and 200,000.163

Following the return to civilian rule in 1999, the government
embarked on an amnesty policy to curb the violence. New Algerian
President Abdelaziz Boutleflika proposed the Civil Harmony Law,
which was adopted by parliament and later approved in a national
referendum. The law provided immunity from prosecution for any
armed rebel who surrendered within six months of the law entering into
force, which happened on July 13, 1999, and made a full disclosure of
their past. Individuals, who had committed particularly heinous crimes,
including murder, rape, violence that led to permanent disability, and
bombing public places, were ineligible, though they could receive
reduced sentences by coming forward. At the provincial level,
probation committees were established to judge whether individuals
should be granted amnesty. The commissions generally operated very
opaquely and appear to have done little actual investigation of
individuals’ stories.164 Presidential Decree 2000-03, issued on January
10, 2000, provided even more generous terms. Individuals from any
organization who laid down their arms would be granted a full amnesty
and blanket immunity from prosecution. An estimated 5,500 Islamist
fighters took advantage of the measures, but no official figures have
ever been released.165

193 Associated Press. 2006. Up to 200,000 killed in Islamic insurgency since 1992.

March 18.

1o4 Tlemgani, Rachid. 2008. Algeria Under Bouteflika: Civil Strife and National
Reconciliation: Carnegie Endowment for International Peace. 7

165 Amnesty International. 2010. A Legacy of Impunity: A Threat to Algeria's Future
2009 [last accessed March 25 2010]. Available from
http://www.amnesty.org/en/library/info/MDE28/001/2009/en.
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Under pressure from victims’ and human rights groups, the Algerian
government appointed a 43-member National Consultative Commission
on the Promotion and Protection of Human Rights in September 2003.
The commission was given a mandate to help “appropriate authorities
undertake all necessary measures to find the persons declared as
‘disappeared’ and to proceed to identify any bodies that are found.”166
In March 2005, the commission gave the government a report that
concluded that government forces were responsible for over 6,000
disappearances. However, it did not investigate the cases. The
commission had been given no power to compel cooperation by
government officials or subpoena documents.167 Moreover, it
concluded that the disappeared were the result of rouge elements who
were not following orders.168 To date, the government has not
released the commission’s report. The commission was reauthorized in
December 2006, only to be definitively closed the following September.
The commission reviewed over 13,000 claims from families of
disappeared individuals, who were eligible for compensation of up to
DZD 1 million.169 It is unclear how many eventually received
compensation, but Tlemcani reports that no more than DZD 50 million

1% Human Rights Watch. 2005. Algeria: Justice at Risk for Abuses Past and Present

June 22 2005 [last accessed June 23 2005]. Available from
http://hrw.org/english/docs/2005/06/22/algeri11201_txt.htm.

167 Tlemgani, Rachid. 2008. Algeria Under Bouteflika: Civil Strife and National
Reconciliation: Carnegie Endowment for International Peace. 8

168 Bryant, Elizabeth. 2005. Analysis: Algeria's reconciliation plan. UPI, August 17.
Tlemcani, Rachid. 2008. Algeria Under Bouteflika: Civil Strife and National
Reconciliation: Carnegie Endowment for International Peace. 8

126

169

wwwe.arabtransitionaljustice.org



in compensation has been issued. Victims’ groups have been thwarted
in their attempts to promote a more genuine truth-seeking process.170
In 2005, Boutleflika called a referendum on his Charter for Peace and
National Reconciliation. The Charter again offered immunity or
clemency to Islamist fighters and measures for Islamists who had lost
their jobs in the 1990s. In addition, it absolved government forces and
armed militias from responsibility for human rights abuses. While
denying government responsibility for thousands of disappearances that
had taken place since 1992, the Charter proposed recognizing victims’
suffering and promised compensation. Nearly 80% of voters
participated in the September 2005 referendum, over 97% of which
supported the plan. The president promoted the charter as the only
effective way to promote economic and social development in Algeria.
Not everyone agreed. The Socialist Forces Front and the Rally for
Culture and Democracy, the two main opposition parties, boycotted the
referendum. Victims® groups and human rights activists also opposed
the amnesty.

Ordinance No. 06-01 of February 2006, which implemented the
Charter, substantially broadened it. In particular, it provided blanket
immunity for security forces and government-sponsored militias. In
addition, it extended eligibility for the amnesty to members of armed
groups who had committed murder and acts of violence that led to
permanent injury. Only individuals who had committed massacres,
rape, or public bombings were excluded. Approximately 300 more
fighters surrendered under the terms of the amnesty, with about 2,200

% |nternational Herald Tribune. 2007. Algerian Police Break up Conference Seeking
to Shed Light on Insurgency February 7.

127
wwwe.arabtransitionaljustice.org



more released from prison.171 To further reinforce the government’s
desire to put the past behind it, the decree made it a criminal offence to
discuss the issue of disappearances in a way that would “undermine the
good reputation of [state] agents who honorably served the country or
to tarnish the image of Algeria internationally.”172

Since civilians returned to power in 1999, the Algerian government has
been more forthcoming in acknowledging that massive violence
occurred during the 1990s, but it continues to deny official
responsibility. As a 2009 Amnesty International report describes,
“Algerian authorities continue to argue in national and international
forums that security forces and state-armed militias demonstrated great
patriotism and even heroism and made invaluable sacrifices in the face
of terrorism that threatened to destroy the nation.”173 The amnesty
processes have not been transparent and have not involved victims’
groups in the process. The government claims that most of the
disappeared joined the Islamist insurgency.174 Families of disappeared
individuals have filed hundreds of complaints in Algerian courts, but

7 Amnesty International. 2010. A Legacy of Impunity: A Threat to Algeria's Future

2009 [last accessed March 25 2010]. Available from
http://www.amnesty.org/en/library/info/MDE28/001/2009/en.

72 Tlemcani, Rachid. 2008. Algeria Under Bouteflika: Civil Strife and National
Reconciliation: Carnegie Endowment for International Peace. 9

173 Amnesty International. 2010. A Legacy of Impunity: A Threat to Algeria's Future
2009 [last accessed March 25 2010]. Available from
http://www.amnesty.org/en/library/info/MDE28/001/2009/en.

74 Reuters. 2006. Algerian amnesty to shield military (February 21) AlertNet, 2006
[last accessed March 2 2006]. Available from
http://www.alertnet.org/thenews/newsdesk/L21192175.htm.
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neither further information nor accountability has been forthcoming.175
Although their numbers are diminished due to deaths, amnesties, and
moves to continue jihad elsewhere in the world, if anything, Islamist
forces have been further radicalized by continued repression and
impunity, as is evidenced by the emergence of Al-Qaeda in the Lands
of the Islamic Maghreb.

Morocco

Morocco can take credit for introducing the truth commission to the
Arab World. The workings of the Moroccan Equity and Reconciliation
Commission (Instance Equité et Reconciliation - IER) received
extensive coverage on al-Jezeera and other regional news outlets. In
many respects, the IER has much to recommend it. The commission
was granted significant resources and was led by a set of credible and
capable commissioners. Nonetheless, it also may be limited in the
transitional justice lessons it can provide to the region. The IER was
established after the dynastic succession of King Mohammed VI, so it
was at least partially intended to legitimize the new regime. Moreover,
the investigation avoided more recent human rights abuses and
Morocco’s thorniest human rights problem, Western Sahara.176

> Human Rights Watch. 2005. Algeria: Justice at Risk for Abuses Past and Present

June 22 2005 [last accessed June 23 2005]. Available from
http://hrw.org/english/docs/2005/06/22/algeri11201_txt.htm.

7® The IER cancelled a scheduled public hearing on Western Sahara, the site of
numerous human rights violations, saying it was not possible due to unrest. See
Faramarzi, Scheherezade. 2005. Moroccans split on truth commission digging into
four decades of human rights abuses Associated Press, May 12 2005b [last accessed
June 1 2005]. Available from http://news.findlaw.com/ap/p/56/05-13-
2005/0c5d005a6baa910a.html.
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Finally, those interested in holding perpetrators accountable for past
human rights violations in Morocco have thus far been disappointed.
Although the IER helped mark a break from his father’s reign, it was
not a complete shift in human rights policy. In King Hassan II’s final
years, some initial measures were taken to address Morocco’s history of
human rights abuses, most notably the Independent Commission of
Arbitration. Following King Mohammed VI’s succession on January 7,
2004, the Moroccan government accepted the king’s Advisory Council
of Human Rights recommendation to establish the IER and, within a
few months, the legal framework for it had been crafted. The IER was
made up of seventeen commissioners from a variety of backgrounds,
including several lawyers and journalists, a physician, and a historian.
The commissioners were widely respected and included victims and
human rights activists among their ranks; most had a history of human
rights activism. Throughout its work, the IER consulted with political
parties, unions, and other civil society groups in order to ensure its work
was relevant and legitimate.177

The IER was given a daunting task, to investigate human rights
violations by government forces that occurred between Morocco’s
independence in 1956 to the creation of the Independent Commission of
Arbitration on August 16, 1999. The IER’s mandate called for it to
establish the facts about past human rights abuses. In addition, it was to
serve an educational function by helping the country learn from its past.
Through its investigation, it was also charged with facilitating victim

7 Arabic News. 2004. Reconciliation commission starts consultations with political

parties and trade unions (November 6) 2004 [last accessed December 27 2004].
Available from
http://www.arabicnews.com/ansub/Daily/Day/041106/2004110620.html.
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healing and reconciliation. Finally, the IER was to serve as a
mechanism for providing compensation for victims. The statute
establishing the commission defined victims narrowly, limiting its
investigation only to forced disappearances and arbitrary detention. The
government asked the commissioners to do all of this in just two years.
To fulfill its mandate, the IER decided to establish three separate units:
Investigations, Reparations, and Research and Study. The Investigations
Unit conducted interviews of witnesses and collected evidence around
the country in order to shed light on past human rights violations. In the
course of its investigation, the IER identified nearly 600 people who
had been disappeared during the period. It found that more than 300
more people had been killed by government troops during anti-
government protests over the years. A further 174 had been murdered
while being arbitrarily detained by the government. The IER statute
required government officials to cooperate with the commission, but the
IER’s final report states that it did not receive full cooperation.

The commission held seven public hearings in different
locations around the country, which were broadcast on television and
radio. Individuals who volunteered to participate in public hearings
were briefed on rules of conduct, including a prohibition on naming
alleged perpetrators. They also received psychological support both
before and after their appearance. A final element of the IER’s work
was the staging of several televised roundtable discussions of issues
related to Morocco’s future political, legal, economic, and cultural
development. Overall, the IER’s public hearings have been credited
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with promoting significant public discussion on human rights and
Morocco’s past.178

The Research and Study Unit conducted several studies that
enhanced and provided context to the individual abuses examined by
the Investigations Unit. For example, it developed relationships with
civil society organizations to allow the IER access to their
documentation of human rights abuses. The unit also organized research
colloquia. Finally, the Research and Study Unit consulted with global
transitional justice experts, including the International Center for
Transitional Justice and veterans of South Africa’s Truth and
Reconciliation Commission, to learn from other countries’ truth
commission experiences.

The Reparations Unit provided a range of goods and services
designed to repair the harm suffered by victims. Before the IER’s end,
the Reparations Unit heard nearly 17,000 claims. In total, the IER
recommended monetary compensation for nearly 10,000 individuals. In
addition, it established a care unit to provide medical and psychological
care for victims and recommended the establishment of a long-term
medical program. Moreover, the Reparations Unit established measures
for those who had lost their jobs as a result of government repression.
The IER ultimately recommended professional rehabilitation for nearly
2,000 victims. The large number of claims is remarkable because
victims had only one month to apply for reparations early in the
commission’s work. The Reparations Unit hired over 100 temporary
staff to manage the flood of cases.179 This had the benefit of providing

18 Khalleej Times. 2005. Emotional Moments at Morocco’s Rights Commission

Hearings. February 4.
7 bid.

132
wwwe.arabtransitionaljustice.org



the IER with needed information for its investigation and facilitated a
more timely response to victims’ needs. However, the brief window of
opportunity gave victims little time to reflect on such a potential
retraumatizing course of action.

On November 30, 2005, the IER submitted its final report to the
government. In a speech two weeks later, King Mohammed V1 ordered
the report’s public release. He further pledged to implement the IER’s
recommendations. Two months prior to the IER’s conclusion, it held a
three - day public National Forum to discuss its draft reparations
program with hundreds of government officials and civil society
representatives.180 Ultimately, the government gave IER reparations a
budget of between USD 50-70 million to be split among the victims.181
In early 2007, the government began making payments to victims
through the Moroccan Advisory Council of Human Rights (CCDH).

The IER put forward several other recommendations in its final
report. First, it urged significant economic development assistance for
regions in which past human rights violations were most common.
Second, the IER called for the decommissioning of former detention
centers, which is in progress. Third, the commissions recommended
constitutional reforms to specify Moroccans’ fundamental rights and
freedoms. Fourth, it suggested institutional reforms to help prevent
future human rights abuses. In particular, the IER recommended a
stronger, more independent judiciary and greater oversight of the
military. Finally, the IER recognized that it should not be the final word
on past abuses. Therefore, it called on the government to investigate

180 .

Ibid.
181 Hazan, Pierre. 2006. IER: truth without punishment. International Justice Tribune,
January 23.
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unresolved cases. Finally, it pointed to the need to ensure that the
commission’s records remain accessible to encourage ongoing public
discussion.

The IER is viewed in different ways by observers, either as a
democratic initiative or as a public relations exercise for the new
king.182 Human rights groups were critical of the IER’s mandate,
which forbid it from identifying perpetrators. One group actually
published its own list of alleged torturers to fill the void. Civil society
groups also chided the IER effort because, due to the narrow set of
human rights abuses it was authorized to investigate, the scope of
human rights violations was vastly underestimated.183 The government
responded slowly to the IER’s recommendations.184 Although the
reparations program is up and running, the government initially did a
poor job of explaining it to the public. Following a June 2009 visit, the
United Nations Working Group on Enforced or Involuntary
Disappearances concluded that, while some recommendations had been
implemented, many remained unaddressed.185 In early 2010, CCDH

182 Hazan, Pierre. 2006. IER Wages Democratic Bet (December 19) International

Justice Tribune, 2005 [last accessed January 13 2006]. Available from
http://www.justicetribune.com/index.php?page=v2_article&id=3295.

183 BBC. 2006. Morocco truth panel details abuse (December 16) 2005 [last accessed
January 17 2006]. Available from
http://news.bbc.co.uk/1/hi/world/africa/4536258.stm;Faramarzi, Scheherezade.
2005a. Moroccan Truth Commission Questioned. December 19.

184 Thorne, John. 2006. Morocco's truth commission undermined by government
lethargy, rights groups say. Associated Press, July 17.

185 United Nations Office of the High Commissioner for Human Rights, “UN Working
Group on Enforced or Involuntary Disappearances concludes visit to Morocco”, June
26, 2009, at
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president Ahmed Herzenni stated that all IER recommendations were
either implemented or in the process of being implemented.186
Nonetheless, at roughly the same time, Amnesty International issued a
report that was much more pessimistic about the future of IER
recommendations and the ability of the Moroccan government to
improve its human rights practices.187

Conclusion :

In many respects, these three cases provide illustrations of how
not to conduct transitional justice. Trials are often promoted for their
ability to provide justice for victims, deter human rights abuses, and
promote the rule of law. Unfortunately, perpetrators in Algeria and
Morocco continue to enjoy impunity. Yet, trials that appear vindictive
and target particular groups, as in Irag, also send the wrong message
and increase tensions. Courts need to be independent, have credible
rules and procedures, and be staffed with adequately trained personnel
to be beneficial. Similarly, the Iragi experience with de-Ba’athification
demonstrates the risk of applying vetting procedures without adequate
safeguards. Punishing individuals for group membership rather than

http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=91448&Lan
gID=E [accessed March 23, 2010].

188 | ibération “Le processus de suivi des recommandations de I'lER s’est achevé: o
‘C’est a I'Etat et a la justice de prendre le relais’,” at http://www.libe.ma/Le-
processus-de-suivi-des-recommandations-de-|-IER-s-est-acheve-C-est-a-I-Etat-et-a-la-
justice-de-prendre-le-relais_a8218.html [accessed March 23, 2010].

187 Amnesty International “Broken Promises: The Equality and Reconciliation
Commission and e its Follow-up,” at
http://www.amnesty.org/library/info/MDE29/001/2010/en [accessed March 23,
2010].
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actual behavior is unfair and led many former Ba’ath party members to
join the insurgency. Vetting procedures need to be conducted in a fair
and transparent manner to be effective. Investigative commissions can
uncover important information about past abuses if given adequate
powers, resources, and cooperation. Yet, without prosecution and
reparations, victims often find the experience wanting. To be effective,
truth  commissions must prompt further steps through their
recommendations such as institutional reform, the creation of other
transitional justice mechanisms, and a public discussion of the country’s
past. Reparations are a key need of many victims. Nonetheless, in the
absence of the investigation and prosecution of human rights abuses,
reparations are often viewed as the price of silence. Finally, amnesties
may have a place in facilitating peaceful political transitions. However,
without it being restricted to lesser crimes, applied individually, and in
a manner that encourages the uncovering of information on the fate of
victims, amnesties entrench impunity and invite vigilantism. In short,
Iraq, Algeria, and Morocco provide valuable lessons to other countries
in the region and around the world on the potential pitfalls of
transitional justice. It is also not too late for these three countries to
salvage some benefits from their transitional justice experience by
reforming ongoing processes or creating new ones with greater
legitimacy.
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